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Current Lopics. 


In the death of Wheeler H. Peckham one of 
the commanding figures of the bar of New 
York is removed forever. Coming of a family 
noted for high intellectual qualities, stern, un- 
compromising firmness in the pursuit of ideals, 
and unbending morality, he well sustained and 
upheld the traditions of his race. It has been 
well and truly said of Mr. Peckham that per- 
haps his especial distinction among his con- 
temporaries consisted in his “chivalric devo- 
tion to what he considered to be the cause of 
right and justice in public as well as profes- 
sional affairs, and a plain-spoken, absolute 
fearlessness in the presentation of any cause he 
had espoused.” In his legal attainments, in- 
tellectual culture and broadness of vision he 
stood well to the front of a remarkably able 
bar, and throughout his long and singularly 
useful life he set a high and noble example for 
the generations to follow him, scorning to stoop 
to many modern practices which, while re- 
garded by many as legitimate, never received 
his sancition. Ever animated by a conscien- 
tious sense of duty, he gave his very best efforts 
to each client and spared no pains to gain the 
victory. In high patriotism and civic pride he 
was also a man among many. His memory 
will ever be cherished as that of an honest 
lawyer, a good citizen and a true American. 





The recent death of the Hon. Judson S. Lan- 
don, of Schenectady, one of the best-known of 
the lawyers and jurists of New York State, 
removes one who had been actively engaged 
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for a half century in beneficient activities inci- 
dent to a large practice in a busy and import- 
ant community. Judge Landon was born at 
Salisbury, Conn., December 16, 1832, and after 
obtaining his elementary education entered 
Yale in 1854. Two years later he was admitted 
to the bar and soon afterwards was elected 
district attorney of Schenectady county. He 
was county judge in 1865, and a member of the 
constitutional convention in 1867. In the year 
1884 he was named by Governor Grover Cleve- 
land as one of the justices of the General Term 
of the Supreme Court, and in 1891 was ap- 
pointed an associate justice of the Appellate 
Division. Upon the expiration of his term he 
was named as an additional judge of the Court 
of Appeals, serving until the constitutional age 
limit necessitated his retirement from the 
bench of that tribunal. Judge Landon had 
also served as president ad interim of Union 
College. Deeply learned in the law, of pains- 
taking and methodical habits, upright and sin- 
cere, he ably filled the many high stations to 
which he was called, and leaves the heritage 
of a well-spent and useful life in which there 
was no odium or reproach. Judge Landon’s 
memory will long be cherished as that of a 
careful attorney, a jurist who shed luster upon 
a great bench, and an earnest and patriotic citi- 
zen who was faithful and upright in every rela- 
tion of life. He is survived by a widow and 
one son, R. J. Landon, who is a lawyer in 
active practice in the city of Schenectady. 





A recent decision of the Hamilton Common 
Pleas (Ohio), for a report of which we are 
indebted to the Ohio Law Bulletin, holds that 
fear of discharge of an employe if he does not 
obey the orders of his employer, will not justify 
him in running a risk which is well known 
to him. A master, therefore, is not ‘liable in 
damages for his refusal under threats of dis- 
charge, to permit a fourteen-year-old employe 
who had become suddenly ill to leave his work 
for the purpose of obtaining medical and other 
care, the consequence of which refusal was the 
death of such employe. Judge Pfleger holds 
that in such a case no liability accrues against 
a master under the provisions of the statute 
which provide for the punishment of an em- 
ployer causing or permitting the life or limb 
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of any child under sixteen years to be endan- 
gered, because the negligent act complained of 
did not arise from or out of such employment. 
The only situation in which liability accrues 
against an employer for the death of an em- 
ploye caused by his refusal to permit the ser- 
vant, under threats of discharge, to stop work, 
is in the case of an apprenticeship where the 
master is placed in loco parentis and.charged 
with the care and maintenance of the infant in 
sickness or health. A master will be held re- 
sponsible for injuries to a servant where the 
employe reasonably relies upon his employer’s 
superior knowledge or promise to remedy 
latent defects, unless it is so manifest as to 
prevent a reasonably prudent man from en- 
countering the risk in question; the rule, how- 
ever, as to contributory negligence and the 
assumption of risks by a servant is relaxed 
in the case of minors so as to require only 
such discretion on their part as might reason- 
ably be expected from persons of their age 
and capacity, and a master must use due care, 
in view of such facts, to instruct them concern- 
ing and protect them from the dangers of their 
employment. 





Our contemporary and namesake, the Lon- 
don Law Journal, calls attention to a recent 
case of ecclesiastical bigotry, which it deems 
most exceptional. At the recent Church Con- 
gress, during a discussion on marriage and 
divorce, the Bishop of Rochester is reported to 
have said that “ he was prepared to inhibit any 
clergyman who might remarry persons who 
had been guilty parties in divorce cases,” and, 
looking around among the assembled clergy- 
men, “the bishop added, grimly, that he had 
the inhibition papers with him in his bag.” 
“What a pronouncement, when we think of it, 
is this!” exclaims the Law Journal. “The 
marriage of divorced persons is a perfectly 
valid marriage. The State allows it, the law 
upholds it, yet here is the bishop of a State 
church established by law declaring publicly 
that he will punish with loss of livelihood and 
office any clergyman. who solemnizes such a 
marriage, though according to law as declared 
by parliament, and even according to the con- 
science of the celebrating clergyman. What 


greater disrespect could be offered to the legis- 





lature than this episcopal utterance; what 
greater disparagement of the State’s authority 
than by imputing to it a lower standard of 
morals than that arrogated to itself by the 
church?” 

—_>—— 


JUSTICE IN NEW YORK. 





By Wituts B. Down. 





There issued from the press in 1904, a volume 
entitled “The Digest of Justinian,” translated by 
Professor Monro of Cambridge, England. The 
tenth paragraph of Book 1, Title 1, reads as follows: 


“‘Justice_is a constant, unfailing disposition to 
give every one his legal due. 1. The principles of 
law are these: Live uprightly, injure no man, give 
every man his due. 2. To be learned in the law 
(jurisprudentia) is to’ be acquainted with divine and 
human things, to know what is just and what is 
unjust.” 

Perfect in theory! Beautiful in expression! The 
ancients were as good as we are in formulating 
doctrines! 

But it is a hollow mockery to prate about jus- 
tice, the principles of law, and legal learning, if 
there are not at least two other things, courts and 
court officers enough to attend to the public busi- 
ness. There is no justice to any man if it is post- 
poned until he is bankrupt or dead. 

To promote the ends of justice, to apply the prin- 
ciples of the law that every man may live uprightly, 
hurt no one and give each his due, should be the 
constant unfailing aim of every judge and every 
lawyer. Indeed the people at large must share the 
responsibility and provide adequate means of doing 
justice or there is none, or, at best, only partial 
justice. 

At the obsequies of the late Justice Van Brunt, 
of the Appellate Division of the Supreme Court, 
Hon. Elihu Root said of the deceased that he would 
be remembered as a good judge, but more for the 
respect he had inculcated for the administration of 
justice; the assurance that rested upon his life’s 
labors that the rights of parties would be upheld 
without regard to power and place. These are his 
own words: 

“To make the people feel secure in the justice 
of their country, to make the people know that 
purity and justice reign under a free government, 
to make the people feel that to be: fair and honest 
is the true basis of success in the court, to preserve 
among the people who govern a belief in those 
great principles of justice by which liberty can 
alone be preserved —all these are the functions of 
a court and to 4ll these Justice Van Brunt has con- 
tributed so powerfully by his life and his work 
that so long as freedom and justice shall survive 
in this State and this country of ours the structure 
of free institutions will rest with security upon the 
foundation stones that he has built into the wall.” 
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The dead judge had been indeed a strict disci- 
plinarian, and one who held ‘the scales of justice 
evenly, but, alas for him and all others like him 
who have tried to bring speedy relief to those who 
have grievances at law in the greatest city of the 
western world, their labors have been in vain; 
the rights of men perish, like the harvest of bibli- 
cal record, because the laborers are few; “ the har- 
vest truly is plenteous, but the laborers are few.” 

Let us consider one or two cases of actual experi- 
ence and from these learn the awful lesson of the 
too long postponement of justice—which is the 
same thing as its denial, in the great city of New 
York. 

A day laborer was engaged on a cold winter day 
in shoveling coal into baskets and taking them from 
the sidewalk to a basement, on an elevator, when 
the elevator fell and the man in his flight downward, 
got his right hand caught between the lids over this 
opening to the cellar, and three of his fingers were | 
cut off. He was entirely without fault, the accident | 
being caused through lack of a cog in a wheel which 
he did not see. In a trice his power to earn a| 
living was destroyed, entirely for the time being, | 
very largely for life. He was a young man having 
others dependent upon him for a living. 

Now, the law said he had a right to redress. The 
Justinian theory that every man should have his 
due, applied in his case. It was the duty of the 
_man through whom thi3 injury resulted, to give 
the young sufferer his due in damages — but did 
he? No. He knew that there was no need of 
hurrying; if the injured party should seek adequate 
redress there could not be a trial of the case in 
two years; there were not courts and judges enough 
to attend to the business. And what was the result? 
The poor devil brought suit, went off shivering and 
hungry in the snow and ice of February, and, at 
the behest of his stomach and the cry of others for 
bread, came back and settled his grievance for a 
mere pittance. The poor must live to-day! The 








theory of the law is that justice must be done 
to-day. But what a travesty it is te talk and write | 
of justice when men’s rights must be sacrificed as 
this man’s was, for lack of legal machinery to adjust 
them! 

Another instance showing the hurt of the matter 
to lawyers themselves: 

A certain lawyer having an income of five or six 
thousand dollars a year—enough for comfort — 
was led into bad investments through erroneous or | 
false reports of hisagents. In the time of tight money, | 
a mortgagee called for his loan, with the result that | 
the lawyer was obliged to sacrifice his available | 
personal securities, and in the pinch which resulted 
he turned to his cases in court (poor assets) to sup- 
ply the funds needed. He found another member 
of the bar, who took over certain business, which 
could not be reached in court for a year or more, 
but was otherwise good, at a rate of discount 
amounting to more than one hundred per cent. 


' 





This lawyer, theretore, without any fault of his own, 


was deprived of a’ large part of his savings and 
income simply from insufficiency of legal machinery 
to attend to the cases of his clients. Is this justice? 
Is this rendering to every man his due? 

There is, then, a denial of justice in New York, 
both to men of the profession and to the public. It 
has been so for many years, and the condition of 
affairs is worse to-day than it was ten or twenty 
years ago. Justice seems to be dying a slow death. 

But, of course, this condition of affairs will not 
continue. To believe that it can be tolerated is to 
think that the public mind is calloused and the pub- 
lic soul insensible to shame. 

Already we have seen great efforts put forth to 
remedy this wrong. During the last few years many 
thousands of dollars have been expended, under 
legislative approval, and by men of prominence, 
serving as a committee to investigate the causes 
of the shocking congestion in our courts, and to 
report what should be done about it; a cry of dis- 
tress has gone up through the press of the State; 
at least one governor has implored special legisla- 
tion upon it, and it is too much to fear that the 
agitation will stop while the evil increases. 

Something indeed has been accomplished. The 
legislature has agreed to submit to us a proposition 
to amend the Constitution, so that we may have 
a few more judges of the Supreme Court in the 
State, and, of course, in the metropolitan district, 
but we shall not have more than four such justices 
in the county of New York. The increase will be 
based on population. 

The proposed amendment looks to an enlarge- 
ment, froin time to time, of the number of justices 
of the Supreme Court; but no matter what the 
needs of the city of New York may be; no 
matter how much litigation there may be in the 
great commercial center, how little elsewhere, the 
number of judges in the first and second districts 
must be as one to eighty thousand population; 
whereas in other districts the ratio is one to sixty 
thousand. 

By the census of 1900 the State’s population was 
7,268,894, of whom 3,992,103 were in the first and 
second districts, 3,276,791 in the rest of the State. 

Now there are already twenty-two justices of the 
Supreme Court in the county of New York, and, 


|assuming that the census of 1900 will govern 
| (2,050,600), the only possible increase under 
this amendment would be four judges. Eighty 


thousand persons in a city, living by commerce and 
manufactures, resulting in frequent disputes and law- 
suits, require more justice than an equal number of 
agriculturists, trading once or twice a year, and 
having little litigation — but the proposal is for 
fewer judgcs. The 1dea of supplying judicial ma- 
chinery according to the population is, of itself. re- 
proachful, for it implies that the people at large 
cannot do justice, but only political barter; and if 
our Constitution shall be amended in this way it 
will be an act of atavism pure and simple. going 
from a disregard of public demands for more courts 





292 


THE ALBANY 





LAW JOURNAL. 





to a positive arrangement for: unfair and unequal 
opportunities before the law. 

The business of the Supreme Court in the county 
of New York is, generally speaking, from two to 
three years behind time. The business of the City 
Court is almost as bad. There has been no in- 
crease of Supreme Court judges in ten years. The 
population and business of the district have in- 
creased at least twenty-five per cent. in that time, 
and yet, by the proposed amendment, we are not 
to have a proportionate increase of members of the 
bench, only a trifle over eighteen per cent. 

What is back of this? What will become of the 
business in arrears? Why has the ligislature 
turned a deaf ear to the Commission on the Laws 
Delays and refused to grant any relief as to our 
legal affairs which are scandalously locked up in 
the Supreme Court and the City Court? Does any 
human being believe that four additional justices can 
work off the many thousands of cases on the calen- 
dars of the Supreme Court and the excess which is 





obliged to go to them by reason of the insufficiency | 
of the existing force? That is precisely what they | 
must do. The judicial force now in existence cannot | 
possibly keep up with the business; an excess goes | 
constantly to the arrears. Notwithstanding we con- | 
stantly employ up-State judges to help us out, we} 
fall behind at the rate of twenty per cent. of the ar- 
rearage, per annum. The congestion has doubled in | 
five years. Hence, the new justices will have to| 
clear up the present accumulating excess and all the | 
excess for years past. It is not only impossible — 
but fatuous! 

A joint resolution was adopted by the legislature 
at the session of 1904, looking to an amendment of the 
Constitution whereby extra trial commissioners could 
be employed when needed, through whom the many 
thousands of litigants now being kept out of their 
rights, might find relief. But it was throttled at 
the session of 1905, and now we can have no such 
relief for years to come. The only prospect is that 
the fifty-five judges who are to be elected among 
3,276,791 people will find so little to do that they can 
help out the fifty judges to be chosen by 3,992,107 
people in the busiest centre in the world! 

This brings me, with one other observation, to 
the end of my chapter. When the present State 
Constitution was adopted it must have been appar- 
ent to every man in the convention that the public 
business in New York city would require, from 
time to time, additional judges of the Supreme 
Court, yet the Beast of Obstruction which was lurk- 
ing at Albany devoured the behests of foresight, and 
by article 6, section 1, it was provided that we should 
have only a fixed number of justices. Here was a 
manifest fear of the mob! Here was a qualm lest 
the rabble, feeling themselves pinched out of their 
lawful rights, should arise and give themselves 
more judicial officers when there should be need 
for them. Here was an intentional obstruction to 
legal redress unlike anything in the Constitution 





of the United States, of Australia or Canada. 


Now, after the lapse of years, we see the same 
ugly Beast crawling from his lair to devour the 
behests of foresight—to obstruct justice again; 
for this it was— merely the Beast of Obstruction — 
which killed the only measure likely to bring re- 
dress for wrong, to wipe the stain from the 
*scutcheon of the law in the State of New York. 

Shall we be content with this? Is justice only 
a theory? Are the Justinian principles of law dead 
with the Romans? 


New York City, August, 1905. 
———_>——— 
THE ELECTIVE SYSTEM IN LAW SCHOOLS 





By Ernest W. Hurrcut, of the Cornell University 
School of Law. 





During the past few years there has been a marked 
tendency toward the elective system in the arts and 
sciences departments of our American universities. 
The amount of. work offered in these departments is 
so great that it would occupy a lifetime to compass 
it. The student is therefore left free to pick and 
choose that which accords best with his tastes or 
purposes, and when he has satisfactorily completed 
a specified number of courses or hours is given his 
A. B. degree. 

This system is obviously based upon the notion 
that, for general culture and discipline, one course. 
of study is about as good as another, or at least that 
there is no such superiority of one over another as 
to justify prescription. This assumption, with its 
consequent results, is by no means accepted by all 
educators. The opponents of the system hold that in 
a general culture course there are certain subjects 
that may be deemed fundamental and necessary, and 
that as to most of the hours necessary for an A. B. 
degree, a faculty of specialists is better qualified to 
prescribe than a youth to elect. Without entering 
into the merits of this controversy, it is desirable 
to bear in mind that it exists, and that it exists in a 
field of study of infinite range and enormous con- 
tent, and that it exists in the college, where the main 
object is to develop discipline and cultivate the mind 
without reference to any particular or specific utili- 
tarism end. 

When we pass from a consideration of culture 
courses to a consideration of professional courses, 
we observe, first, that the field becomes narrower 
and more definite; and, second, that the object in 
view becomes specific and practical. The profes- 
sional school is designed to afford an opportunity to 
acquire a familiar knowledge of the chief subject 
matter of the profession, together with what we may 
term professional discipline and professional effi- 
ciency. Now the chief subject matter of a profes- 
sion is not at any given time an indefinite quantity. 
It may be greater or less in content and extent, but 
is susceptible of some approximately accurate tabu- 
lation. It is, moreover, susceptible of gradation 


based upon what is fundamental and indispensable 
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as compared with what is secondary and dependent. 
The professional school must eqiup its students with 
a working knowledge of that part of the subject 
matter which may be termed fundamental and with 
as much as possible of the rest. It goes without 
saying that it must do this in such a way as to in- 
sure the highest possible degrée of general profes- 
sional discipline and particular professional effi- 
ciency; but I think it fair to assume that discipline 
may as well be promoted by an attention to funda- 
mentals as by an attention to non-fundamentals, 
while efficiency will be more surely promoted by the 
knowledge of fundamentals than by the knowledge 
of non-fundamentals. If, then, the professional 
school insists that the student shall study the basic 
things, it accomplishes a double object. It familiar- 
izes him with the great topics of the profession and 
at the same time disciplines and fits him for the 
practice of the profession. Even granting that as 
a mere discipline, the lesser topics might serve an 
equally useful purpose, why should the student’s 
time be given to them, when by devoting it to the 
major topics he might achieve the same discipline 
and a vastly greater range of professional acquire- 
ment and professional fitness? 

Under these circumstances and in view of these 
considerations, the question naturally arises whether 
the elective system, whatever may be thought of it 
in the college of liberal arts, has any considerable 
place in the professional school. And on this oc- 
casion it is my purpose to discuss particularly 
whether it has any place in the law school. 

That it has already secured a considerable place in 
many law schools, and even a commanding place in 
some, would seem to render such a discussion timely 
and useful. Those who have introduced and de- 
veloped it in these schools may perhaps welcome an 
opportunity to explain its reason and its results. 
Those who have observed it with interest not un- 
mingled with doubt may be glad to learn more 
about it. 

I have found three types of the elective system in 
law schools: First, where all the work is elective 
from the outset; second, where one year of work is 
specified and required and the last two years are 
elective; third, where the first two years of work 
are specified and required and the last year is 
elective. 

At Columbia Law School all the work is elective. 
Seventy-two hours are offered. Forty-two hours are 
required for a degree. The work elected for a de- 
gree is, however, subject to the approval of the 
dean.* 

At Harvard Law School and Chicago University 

*A letter from a member of the Columbia Law Schoo! 
faculty, received since the above was in type, says: ‘Upon 
looking at our circular, I was surprised not to find the explicit 
statement that all of the first year subjects are required, except 
criminal law, constitutional law and domestic relations. Such 
is the fact, however, and such has been the policy of our 
school for a dozen years.’”’ Columbia, therefore, has tially 


the same plan as Harvard, and there are really but the two 
types. 








Law School the first year work is specified and re- 
quired. At Harvard this consists of contracts, torts, 
criminal law, property and common law pleading; 
at Chicago, of the same subjects, together with 
agency and persons. At Harvard all the work of 
the second and third years is elective. About forty 
hours are offered, and twenty hours (ten each year) 
are necessary for graduation: At Chicago a practice 
course is required each year, but all the rest of the 
second and third year work is elective. About two- 
thirds of the work offered is necessary for gradua- 
tion. At the Northwestern University Law School 
the first year is required, and the student elects each 
term thereafter eleven hours from specified subjects 
aggregating about double that number. 

At the Yale Law School and the University of 
Pennsylvania Law School the first two years of 
work are prescribed. At Yale fifteen hours out of 
twenty-two and at Pennsylvania twelve hours out 
of twenty-five must be elected in the first year. 

I pass by the first type, that of apparently free 
electives from the outset, because I strongly suspect 
that it differs little in reality, however much it may 
differ in form, from the second. As the free elective 
is tempered, in any event, by the will of the dean, 
we can have no very clear notion of the actual state 
of things without a familiarity with the views of 
that official. 


The second type seems to be the one of most in- 
terest. Only one-third of the entire work required 
for a degree is prescribed. The other two-thirds 
is freely elected from a list of subjects including, at 
Harvard, agency, persons, damages, quasi contracts, 
equity, trusts, property, evidence, corporations, ne- 
gotiable instruments, suretyship, sales, carriers, in- 
surance, partnership, constitutional law, conflict of 
laws, bankruptcy and admiralty. Each of these sub- 
jects extends through an entire year, occupying one 
or two hours per week, and two of them — equity 
and property — extend through two years, although 
one course in property has already been required 
in the first year. The entire list would occupy the 
average student about four years, upon the basis of 
work required each year toward a degree. This 
school offers, then, five years of work, but gives its 
degree when three of the five have been completed. 

The first question that naturally occurs to one 
contemplating the system when all the work of the 
second and third years is elective is, What do the 
records show as to the choice of subjects? Does 
the system, after all, result in a normal curriculum, 
such as would be advised by experts? 

In only one school having the elective system 
have I found in print the record of electives cover- 
ing a series of years. All students are required to 
take during their first year contracts, torts, property, 
pleading and criminal law. Second and third year 
students elect freely from about forty hours of work 
and are required to have twenty hours (ten each 
year) for graduation. I have sought from the re- 
ports-to tabulate these electives. Taking the senior 
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electives for a particular year and the junior elec- | 


tives for the preceding year, we obtain approximate 
results for a particular graduating class. It is not} 
entirely accurate, for some who elected as juniors | 
are not present as seniors. The result is therefore | 
too favorable, since we credit a particular senior | 
class with the junior electives of those who have 
dropped out. Disregarding this, however, we ob- 
tain some instructive results. 

Of the 167 seniors of 1903 we find that 83 have 
elected agency; 19, persons, and 7, damages. Now 
these are precisely the subjects which Professor 
Beale, at our session of 1902, in his paper upon) 
“The First Year Curriculum,” thought suitable for | 
first year and fundamental work, and two of which 
—agency and damages—he regarded as highly 





desirable. In the same class 36 had elected third) 


year property, which included the subjects of future | 
and conditional estates, curtesy, dower, etc.; 81 had | 


elected carriers; 42, insurance; 23, partnership; 104, | 
bills and notes; 47, quasi contract; while 80 had 
taken conflict of laws; 118, bankruptcy; 122, surety- 
ship, and 134, constitutional law. Practically all 
had taken equity, trusts, second year property, evi- 
dence, corporations and sales. 

Preceding years show many curious variations. 
for example, in several classes tabulated, only from 
fifty to sixty per cent of the graduates had taken 
equity in any form other than trusts. During a 
series of years nearly all had taken quasi contract 
and then the number dropped as low as 9 out of a 
class of 94, and 21 out of a class of 129 and 16 out 
of a class of 149. For many years only a very small 
fraction took suretyship, and then the number rose 
to considerably more than one-half the class. In 
general, we find that agency, trusts, second year 
property, evidence, corporations, bills and notes and 
sales have been the favorite electives, while the other 
subjects have fallen into lower ranks, showing quite 
erratic variations.* 

These results answer, for at least one leading 
school, the inquiry as to the actual workings of the 
elective system. The results raise another and vital 
question. Is it, then, immaterial whether a student 
pursues during his law school course such primary 
subjects as agency, equity and evidence or such 
practical subjects as sales, negotiable instruments, 
wills and corporations? May he profitably substi- 
tute the conflict of laws for equity or admiralty for 
advanced property or international law for agency 
or bankruptcy for evidence? 

There would seem to be some subjects without a 
knowledge of which neither professional acquire- 
ments nor professional efficiency could be predicated. 
First among these may be named contracts, torts, 


* A member of the Columbia Law School faculty has kindly 
furnished a table of electives for that school, which shows a 
pretty steady election of equity, second year property, agency, 
sales, negotiable paper, corporations, evidence and partner- 
ship, although it would appear that a few graduates may have 
omitted any one or more of these topics. The variations are 








far less erratic, however, than those given above. 


property, agency, equity, pleading, evidence and 
criminal law. Of these all but agency, equity and 
evidence are usually first year subjects, in whole 
or in part. But upon what argument may agency, 
equity and evidence be omitted from the required 
curriculum? Certainly agency is a fundamental and 
indispensable topic of the law, essential to the 
proper understanding of many other topics and in 
some of its phases involved in an enormous and 
growing mass of litigation. Certainly equity, with 
its peculiar doctrines and its peculiar remedies, is 
essential to any clear understanding of property 
rights. Evidence along with pleading must be fa- 
miliar to anyone who proposes to engage in legal 
practice. As well send the physician into practice 
without. a knowledge of therapeutics as a lawyer 
without a knowledge of pleading and evidence. Yet 
under an elective system we find that these sub- 
jects may be taken or omitted at the choice or the 
whim of the student. 


Certain other subjects, while not so fundamental 
as these, rise to prime practical importance, because 
touching so closely the daily life and trade and prop- 
erty of men. Among these might be named sales, 
negotiable paper, corporations and wills. Now 
these subjects, because of their vital relation to 
everyday life, ought to be familiar to every lawyer. 
Yet these also may be omitted under an elective 
system upon considerations more or less obscure. 

Whatever might be said or argued concerning the 
rest of the curriculum, it seems, from the point of 
view of practical legal acquisition and of profes- 
sional fitness, that the subjects named in these two 
groups should be among those required of all stu- 
dents. It is hardly a satisfactory answer to aver 
that most students do voluntarily take these subjects 
under an elective system. The point I desire to em- 
phasize is that every student who is given a law 
school degree should take them. 


It may be granted that some subjects may well 
be electives, which is equivalent to saying that they 
may be omitted by the student altogether. Cer- 
tainly specialized subjects like admiralty law and 
patent law, and perhaps such topics as international 
law and the conflict of laws, may be left out of the 
curriculum. These are, as it were, at the negative 
pole, while those previously named are at the posi- 
tive pole of legal study. 

Between these two extremes lie a large number 
of topics which might be included among electives, 
if there is to be any elective system at all beyond 
that which warrants the omission of topics from the 
curriculum altogether. Such are the topics of car- 
riers, insurance, partnership, suretyship, persons, 
damages, insolvency and bankruptcy, trusts (except 
so far as covered in the general equity course), 
quasi contract, constitutional law and procedure. 

But what is to be said in favor of such an elective 
system covering and including these topics? First, 


that time will not permit that they should all be 
taught in detail in a required curriculum, and, sec- 
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ond, that the choice among them may, for various 


reasons, better be left to the student than prescribed | 


by the faculty. 

The time problem is certainly a grave one. The 
courses offered at Harvard, which I have taken as 
the leading example of an elective school, occupy 
about fifty hours per week. If only ten hours per 
week be required it would take five years to com- 
plete them; if twelve hours per week be required, it 
wowsd take about four years; and if fifteen hours 
per week be required, as in some schools, the topics 
not indicated above as concededly proper for elec- 
tives could all be taken in three years. Moreover, 
experts might differ as to whether too much time is 
not allowed proportionally to certain subjects, and 
whether, if subjects were arranged by semesters in- 


stead of by years, a subject occupying two hours for | 


a year might not, for example, be as well covered in 


three hours for a half year. But even with a rea- | 


sonable increase in the number of required hours 
and a reasonable decrease in the time allotted to cer- 
tain minor subjects, there would still be some excess 
of hours offered over hours required. 

The problem of choice is also a difficult one. Some 
subjects, like carriers, insurance and persons, are 
comparatively easy, have slight disciplinary value, 
and any lawyer equipped with the fundamentals 
could readily master the details of any one of them. 
Some subjects, like partnership, though difficult and 
excellent for discipline, are of dwindling practical 
importance. Some, like persons and damages, are 
so implicated in other courses as to become more or 
less familiar without resort to separate study. Some, 
like bankruptcy, are matters of statute and statutory 
construction, and may be followed down to any ne- 
cessary point by digests and annotations. If there 


is to be an elective system, the above subjects might | 
properly be included in it, along with admiralty, | 


patent law, international law and conflict of laws. 
About trusts, quasi contracts, suretyship and consti- 
tutional law there is more doubt, because of their 
inherent importance and their technical difficulties. 

It would certainly be true, from the point of view 
here taken, that the subjects without which no 
student should be sent forth as _ professionally 
equipped would occupy somewhat more than two 
years of his time, counting twelve hours of class 
room work per week. This does not seem an ex- 
cessive requirement, since it is but two hours a day 
for the six working days, and counting three hours 
of preparation for each class room hour would mean 
an eight-hour day. The first year could easily in- 
clude contract, tort, agency, elementary property, 
criminal law and pleading. The subjects of equity, 
advanced property, sales, wills, negotiable paper, 
corporations and evidence could be covered in a cor- 
responding period, although it might not be desir- 
able to put them all into the second year. 

Of the rest of the subjects that may be offered, 
including procedure, which is now so much em- 
phasized in some schools and is likely to be so in 
more, there is the alternative of prescription or elec- 





tion. There seem to be some sound reasons for pre- 
scribing quasi contracts, trusts and possibly consti- 
tutional law, say five hours in all. This would leave 
seven hours of electives out of a total of thirty-six 
required for graduation, or about one-fifth of the 
whole. By distributing the electives partly in the 
second year and partly in the third year the required 
subjects could be graded as might seem most 
desirable. 

If there is to be any elective system at all, it 

would seem that a fifth of the entire course would 
leave a sufficient latitude to meet any special purpose 
that might be served by it, whether that be to allow 
a student to fit for a specialty like admiralty or to 
| meet a personal taste or whim. To go much beyond 
| this is to risk sending out as professionally fit men 
who are totally ignorant of some fundamental 
| branches of the law. 
To leave a student entirely free to elect after his 
| first year about one-half of the courses offered is to 
assume that one subject is just as valuable for him 
!as another. Bagring some especially simple subjects, 
| perhaps one is about as good as another as a mere 
intellectual exercise. As a means to legal discipline, 
probably a course on the conflict of laws is as ef- 
| fective as one on evidence or equity. By a parity of 
| reasoning a course in Choctaw is as good intel- 
lectual exercise as one in Greek. But the college has 
to observe the demands of culture as well as those 
of discipline, and ought therefore to prefer Greek 
to Choctaw. The professional school has to observe 
the demands of practical legal efficiency as well as 
those of general legal discipline, and ought therefore 
to prefer equity or evidence to the conflict of laws 
or international law. Professional readiness in con- 
crete matters of frequent occurrence will be well 
served by equity or evidence, but not by conflict of 
laws or international law, while general legal dis- 
| cipline will also be served by equity or evidence 
| quite as well as by the other subjects. The argu- 
| ment is therefore twice as strong in favor of the 
| fundamental and the vital topics as in favor of the 
| non-fundamental and subsidiary ones. 

A free elective system must assume that the one 
end of general legal discipline is the only end to 
be considered. This assumption seems but a reflex 
of that at the basis of the elective system in non- 
professional courses. But the conditions are totally 
different. The college is not intended to fit for any- 
thing in particular; the professional school is 
intended to fit for a definite and specialized calling. 
The college aims at general culture, the professional 
school at technical efficiency. American law schools 
are not schools of jurisprudence, but professional 
schools for the education of legal practitioners. Such 
schools owe it to the practitioners and to the public 
the practitioners are to serve to make sure that those 
who go forth with degrees have been trained in those 
things essential to the intelligent practice of the 
profession. 

It does not seem that the double object of the law 
school can be assured under an elective system. 
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It does not seem that the novice can more wisely 
choose a course than the expert. Observation tends 
to show that many students under an elective system 
choose the path of least resistance or of most agree- 
able aspect. This may do well enough in the college, 
which; as one of our leading authors has said, should 
teach nothing that is useful; but it can hardly be 
justified in the law school, which should teach 
nothing that is useless, and should especially teach 
those things that are most practically useful. 

It would seem that the supposed necessity for an 
elective system may be largely avoided by the omis- 
sion of highly specialized courses or their relegation 
to a graduate year and by a curtailment of the time 
devoted to easy, relatively unimportant or subsidiary 
topics. The tendency is marked in colleges and pro- 
fessional schools toward the multiplication of courses 
and in the individual teacher toward the magnifying 
of the importance of his own topics. These tenden- 
cies of the craft and of the individual must be recog- 
nized, and when the interests of the student demand 
it should be checked and regulated. It is better to 
keep the student to the main highways of the law 
than to lure him into the intricacies and distractions 
of the byways. A student who has wandered away 
from the ancient paths of agency and equity in order 
to explore the thickets of bankruptcy or conflict of 
laws may some time regret that he was not better 
advised and guided 

To sum up, it seems to me that the elective sys- 
tem, in order to justify itself in the law school, 
must show, first, that it familiarizes all students who 
receive a degree with the fundamental and vital 
topics of the law, with the chief subject matter of 
the’ profession, and, second, that it produces not 
merely general legal discipline, but also technical 
professional efficiency, not merely the ability to ac- 
quire, to weigh and decide, but the ability to do, to 
act promptly in any emergency, to know and to prac- 
tice the law. When we observe that under this 
system a considerable fraction of students have taken 
their degrees without any study of equity or agency 
or some other fundamental topic of the law, and that 
all are free to do so, we cannot but conclude that 
the elective system does not meet the test of fitting 
men in the best possible way for the practice of their 
profession or of assuring the highest-possible poten- 
tial and practical efficiency. 


—— —_ 
SOME LIMITATIONS TO A WELL KNOWN 
CONSTITUTIONAL GUARANTY. 





This brief discussion of the subject of the consti- 
tutional guaranty of freedom of speech and of the 
press is based on the police power of the State to 
protect society from- attacks on its safety and to 
prevent moral degradation, consequent upon the 
unrestricted publication and dissemination of vicious 
news matter. 

It involved, to a degree, the scope of such power 
and its limitation under the provisions of the Federal 
Constitution relating to the subject. 





These provisions, or guarantees, are that every 
person may freely speak, write and publish his senti- 
ments on all subjects, being responsible for the abuse 
thereof. And that no law shall be made abridging 
freedom of speech or of the press. 

And provisions of similar import have been em- 
bodied in the Constitutions of all of the States. A 
constitutional principle intended as a shield of pro- 
tection to the free expression of opinion throughout 
every part of our land. e 

As understood in the beginning of our constitu- 
tional history, liberty of the press meant simply 
freedom from censorship. As in the early case of 
Commonwealth v. Blanding (3 Pick. 313), “ All such 
previous restraints upon publications as had been 
practiced by other governments, and in early times 
here, to stifle the efforts of patriotis towards en- 
lightening their fellow-subjects upon their rights 
and the duties of rulers.” 

This guaranty recognized the free expression of 
opinion on matters of church and state as essential 
to the best operation of a free government, and 
recognizes also the right to the expression of opinion 
on all matters essential to the public welfare. And 
the right to discuss such matters rests on the neces- 
sity for a general knowledge of its operations by the 
people concerned in a government of this character. 
And the right of citizens of the United States to 
express freely their sentiments on all subjects rests 
also on the principle of equal rights to all in the gift 
of property and the pursuit of happiness under the 
Constitution (see Root v. King, 7 Cowan [N. Y.], 
628; Com. v. Buckingham [Thatcher’s Cases], Mass. 
39). 

So that all citizens of this country have equal right 
to use their mental endowments and property in such 
a manner as will not injure their fellow-citizens or 
endanger the safety and morality of society. 

Where the exercise of these faculties or the use of 
the property would be inconsistent with the good of 
the community, immunity from responsibility would 
be mischievous, and certainly not intended in the 
constitutional guaranty. 

The liberty sought to be protected in these consti- 
tutional safe-guards is not to lead to acts inconsistent 
with the peace and dignity of the people and the 
security of society. Freedom of speech and of the 
press does not include the unrestrained use of tongue 
or pen. ‘ 

The tendency of the press of this country is to 
publish sensational and often false accounts of in- 
dividual wrongs and immoralities, painting vivid 
colors, under big head lines, the filth of social 
degradation and crime. And even while deprecating 
this, urge as a reason for it that the reading public 
demand it. 

Therefore, wherefore, the commercial idea must 
pander to the immoral. These publications may and 


should be suppressed under the general police power 
of the State. 

Again, we find newspapers that publish arguments 
and appeals to the passions and prejudices of persons, 
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thus exciting and inflaming their naturally bad dis- 
positions to the point of the commission of crime. 
And such crimes as that, the commission of which 
recently cast the dark pall of shame over the whole 
country. The same might be said of the outrageous 
and inflammable utterances of individuals who under 
the assumed guaranty of constitutional protection 
for such utterances openly deride and menace the 
government, and those in authority, advocating the 
resort to force to accomplish their ends. 

There is no warrant for the assumption of such 
immunity under the provisions of the Constitution 
guaranteeing freedom of speech and of the press. 
When such publications or utterances strike at the 
public morals, or public safety, there can be no ques- 
tion of the police authority of the State to interfere 
(Tiedeman, Public Powers, etc., Vol. 1, p. 229). 

In this connection the above authority says: “ But 
while all previous restraints are forbidden by this 
provision of the Constitution, the permissible re- 
straints upon the freedom of speech and of the press 
are not confined to responsibility for private injury. 
All obscene or blasphemous publications may be pro- 
hibited as tending to do harm to the public morals. 
So, likewise, may the publication of all defamatory 
statements, whether true or false, concerning pri- 
vate individuals, in whom the public have no concern, 
be prohibited, as was the case at common law, and 
is now in some of the States, on the ground that such 
publications do no good, and excite breaches of the 
peace. 

“In neither case is there any private injury in- 
flicted, but the harm to the public welfare is the 
justification of the prohibition.” 


The publication of that matter which is wholly 
vicious in its nature, whether true or false, and 
pubiished for the purpose of pandering to the appe- 
tite of certain classes of society was never intended 
as included within the guaranty of the Constitution. 
In truth, freedom of speech and of the press, like 
freedom of other actions, is necessarily limited by 
other provisions of the same instrument. And the 
notion that these broad guaranties of the right of 
free speech and free press was intended to erect a 
barrier to the prosecution of those persons and pub- 
lications whose expressions and published accounts 
are generally vicious and degrading and a menace to 
the good order of society, is a mistake. It never 
was so intended. And it is proper time for the 
police authority of the State to be invoked in this 
behalf, to the end that society may be protected 
against a growing evil. 

Let us see what has been done in some of the 
States in this connection. 

In Connecticut, in the late case of State v. McKee 
(46 Atlantic Rep. 410), the court held that the 
legislature has the power to declare that the publica- 
tion and sale of a newspaper, devoted to criminal 
news and stories of crime, endangers the public 
morals and that the same may be prohibited, and it 
is immaterial whether the conduct described in the 
statute, which was the basis of the information, has 





been theretofore held insufficient to support an in- 
dictment at common law for nuisance or libel. 

The provision of the statute of Connecticut under 
which the prosecution of McKee was had (chap. 
205, sec. 2, Public Acts, 1895) provides for the pun- 
ishment of persons who shall sell or have in posses- 
sion with intent to sell, papers devoted to the 
publication of criminal news, police reports and 
stories of crime. 

The court held that there was no violation of the 
provisions of the Federal Constitution (art. 1, secs. 
5 and 6) providing for freedom of speech and of the 
press. 

In the above case the information was directed 
against the circulation of what was known as the 
“Waterbury Herald,” of Waterbury, Conn., “a paper 
devoted to the publication and principally made up 
of criminal news, police reports, pictures and stories 
of deeds of bloodshed, lust and crime.” A demurrer 
was filed to the information alleging that the prose- 
cution could not stand, because the act of the legis- 
lature restricts the constitutional right to publish the 
truth, and that it was not alleged that the matter 
is obscene, blasphemous, scandalous or libelous. 

“There is no constitutional right to publish every 
fact or statement that may be true,” said the court. 
“Even the right to publish accurate reports of 
judicial proceedings is limited.” 

Concerning the publication of judicial proceedings, 
Judge Cooley, in his work on Constitutional Limita- 
tions (p. 449), states the rule as follows: “If the 
nature of the case is such as to make it improper 
that the proceedings should be spread before the 
public, because of their immoral tendency, or of the 
blasphemous or indecent character of the evidence 
exhibited, the publication, though impartial and full, 
will be a public offense and punishable accordingly.” 

In ordinary cases not involving the publication of 
opinion of the court that if the specification in the 
demurrer relating to the blasphemous, scandalous 
or libelous character of the publication meant to 
judicial proceedings the rule would be even more 
severe. 

Referring again to this Connecticut case, we see 
that the court intended to leave no room for doubt 
of its position on the main point, and it was the 
opinion of the Court that if the specification in the 
demurrer relating to the blasphemous, scandalous or 
libelous character of the publication meant to imply 
that the power of the State to punish acts 
as injurious to public health, safety or morals is 
limited to acts within the adjudicated scope of the 
common law offenses of nuisance and libel, such an 
implication is without a proper foundation. 

These common-law crimes are based on the broad 
principle that conduct injurious to the public health 
and morals may be restrained and punished by the ; 
State. 

But if not so injurious, they might go unpunished. 

Notwithstanding the unwritten law, these crimes, 
or rather offenses, like those of the common law, 
depend on legislative authority and may be restricted 
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or extended by the same authority. In the common- 
law prosecution of the offense the question whether 
the conduct charged is injurious may be a question 
of fact for the jury. 

There are cases where the legislature of a State 
may withdraw from the offenses certain specified acts 
as not injurious, or may declare certain conduct to 
be injurious, and make it a statutory offense. 

In the latter case the injurious character is deter- 
mined by the legislative authority. And it is not 
then a question of fact involved in a prosecution 
under the statute. 

This follows the reasoning of the same court in 
State v. Main and State v. Cunningham (see, also, 
69 Conn. 123, 25 Conn. 195, Strohm v. People, 160 
Ill. 586). 

An act of the Kansas legislature to prevent the 
circulation and sale of newspapers especially devoted 
to the publication of scandals and accounts of lech- 
erous and immoral conduct was held to be no in- 
vasion of the provisions in the Federal Constitution 
(In re Banks, 56 Kan. 242). 

To the same effect is the case of State v. Van 
Wye (136 Mo. 227) sustaining the constitutionality 
of an act of the Missouri legislature. The informa- 
tion in this case charged defendant with having sold 
and circulated newspapers “devoted largely to the 
publication of scandals, lechery, assignations, in- 
trigues between men and women and immoral con- 
duct of persons.” 


The prosecution in Banks case was under an act | 


of the legislature of 1891, entitled “An act to pro- 
hibit the editing, publishing, circulating, disseminat- 
ing and selling of certain classes of newspapers and 
other publications” (Act 161, Pub. Acts, 1891). 

And it was claimed for defense that this act was 
unconstitutional, in that it was in violation of the 
provisions of the Constitution concerning liberty of 
speech and of the press, and the further provision 
permitting the truth to be pleaded in justification 
in all actions of libel. 

The Court: “ The act under consideration was not 


passed to prevent the publication of libels, nor to) 


suppress papers indulging in such publications, but 
to prevent the publication and sale of newspapers 
especially devoted to the publication of ‘scandals and 
accounts of lecherous and immoral conduct.” 

And a little further along in the opinion of this 
court, if the legislatures of several of the States 
would act in the matter, there would eventually be a 
diminution in the number of vicious publications in 
the country. 

“ Without doubt,” the Kansas court said, “a news- 


paper, the most prominent feature of which is items | 


detailing the immoral conduct of individuals, spread- 
ing out to public view an unsavory mass of corrup- 
tion and immoral degradation, is calculated to taint 
the social atmosphere and by describing in detail the 
means resorted to by immoral persons to gratify their 
propensities, tends especially to corrupt the morals 
of the young and lead them into vicious paths and 
immoral acts. 


We entertain no doubt that the legislature has 
power to suppress this class of publications, without 
in any manner violating the constitutional liberties 
of the press.” 

This is the plain reasoning of common sense, and 
is the more logical because it is true. 

All individual liberties and privileges, whether con- 
stitutional or otherwise, are surrendered to the pub- 
lic weal. 

Further, the acts of congress regulating the use 
of the mails for certain purposes is a plain recogni- 
tion of legislative authority to protect the decency 
and morality of society against a too broad con- 
struction of the constitutional freedom of speech 
and of the press. And the federal court has, in 
many cases, upheld the authority (U. S. v. Harmon, 
45 Fed. 414; Harmon v. U. S. 50 Fed. 921; Ex parte 
Jackson, 96 U. S. 727; In re Rapier, 143 U. S. 110). 

In the last-named case above the court followed 
the former opinion in Ex parte Jackson, and held that 
because of the constitutional provisions and the 
limited nature of its authority over crimes generally, 
does not mean that congress is absolutely destitute 
of any discretion as to what shall and what shall not 
be carried in the mails, and compelled to assist in 
the dissemination of matters condemned by its judg- 
ment. That congress has the right to determine how 
that body will act in matters involving the public 
morals, where the agencies of the federal govern- 
ment are concerned. 


P. L. Epwarps. 
a 


THE JURY SYSTEM. 


By Wma. H. Hott. 





For months past the attention of the American 
public has been greatly drawn to the commission of 
crime of all character, both in high and low places. 
This is well. Such agitation, if reasonable, tends to 
purify the State. At the same time it may go too 
|far. Popular feeling, when outraged, is too apt to 
| pass the limit of proper correction. We should at 
/no time lose sight of the great safeguards of per- 
| sonal liberty. Condemnation of the abuse of a right 
| ought not to go so far as to discredit the right itself. 
| What is needed is a reformation of the abuse, and 
| not an abandonment of the right. 
| With this public movement against crime has 
|arisen some clamor against the jury system. Too 
;much delay in trials, artifices and sham pleas by 
|some attorneys permitted by some judges, ill-ad- 
vised and too liberal executive clemency, and other 
abuses in the administration of law. have naturally 
produced this cry. 

The recent address of that justly distinguished 
jurist, Secretary of War Taft, to the Yale Law 
School, judging from the newspaper reports, is so 
caustic in criticism that it may be regarded as an 
attack upon it. His statement of the abuses of it 





are in the main well founded, and while, taken as a 
whole, the address shows the trouble arises from 
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them, and is not inherent in the right, yet it may 
fairly be regarded as a condemnation of it for our 
use in this day. The American people should 
dissent. 

It may be said. if such abuses have crept in as to 
destroy its usefulness, why retin it? In the first 
place, this is not true. Its usefulness has only been 
impaired by them. The same may be urged as to 
the right of suffrage, or of legislative representation. 

He also says that the civil and not the common 
law is the best suited to our colonial possessions 
acquired from Spain, and that the jury system has 
proven to be a failure thus far in Porto Rico. 

It may well be questioned whether it is best to 
have one system of law permanently in force within 
one portion of our country, and a different one in 
another. This has not been our policy as to the 
territory acquired from Mexico and other nations, 
but to gradually Americanize it; and most certainly 
this should be our policy as to Porto Rico. 

It is not far removed from the United States; its 
children generally are learning English; many of 
the Porto Rican lawyers are becoming English jur- 
ists; many of the younger ones especially, are being 
educated in their profession in the United States, 
and there is no good reason why its legal system 
should not gradually be made to conform to our own. 

It is not being forced upon them with an iron 
hand as Russia did as to law and religion in her part 
of Poland, and which is now producing its natural 
result. 

It is true that until American government was 
established in Porto Rico the right of trial by jury 
was unknown to them. It did not exist under the 
civil law; but neither did the writ of habeas corpus. 

The writer organized the first grand jury there 
and had the honor of presiding over the United 
States Court for the first four years of its existence. 
The civil law, as modified by the Spanish codes. 
was then and is now in force there, save when an- 
tagonistic to the United States statutes, which rec- 
ognize the jury system. 

It was not without great doubt, however, of its 
practicability that it, both grand and petit, was 
adopted in the United States Court; but after con- 
sulation with native Porto Ricans of high standing 
and wide acquaintance in the island, it was deter- 
mined to try it. Usually about one-half of the 
jurymen were Porto Ricans, the remainder being 
natives of other countries. They took great interest 
in the discharge of their duties, and they were per- 
formed as fairly, honestly and efficiently as jurors 
acting in the United States. I therefore dissent 
when it is said, even by high authority, but without 
an experience in Porto Rico, that the system has 
proven a failure there. 

It is true the jurors in the United States Court 
were of the most intelligent class; those who under- 
stood English, and they were drawn from the entire 
island. It is also true the Porto Rican, like all 
Latins, is excitable and much given to his likes and 
dislikes. This has been urged as an objection to 





the adoption of the system in the insular or local 
courts, where the jurymen were of the immediate 
locality, and apt to be friends or enemies of the liti- 
gants. I have, however, often known Porto Ricans 
convicted by juries made up entirely of their own 
people for offenses against the United States postal 
laws; and if the objection has force, it is easily 
obviated. 

While the rule is that one must be tried by a 
jury of his vicinage, yet this does not mean neigh- 
borhood. The mode of selection is governed by the 
local law. 

In one State of the union it is provided by statute 
that a jury shall be selected from those residing 
remotely from the place of the commission of the 
crime. The statute may provide that the jurors 
may be taken from a different county or locality 
from that where the court is sitting in order to 
avoid local prejudice. Such a law has been upheld 
by the highest court in the State of Kentucky. 

In the address alluded to, the statement is made 
that the annual number of murders in this country 
is four times greater than it was twenty years ago, 
which the number of executions is about the same; 
also that a judge in one of our trial courts is no 
more than the moderator of a religious assembly 
and that*crime is much more efficiently punished in 
England than in this country. 

Twenty years ago, however, the jury system was 
in full force with us, and the judges generally have 
as much power now as then, while England is the . 
birthplace and the home of the jury system. Of 
course juries sometimes makes mistakes. They do 
in Porto Rico and elsewhere. So do all judges. 
Partial and corrupt men will also sometimes get 
upon the jury. It was said by England’s great dra- . 
matic writer in speaking of her courts: 


“The jury passing on the prisoner’s life, 
May in the sworn twelve have a thief or two, 
Guiltier than him they try.” 


But the legislature may hedge in this abuse so that 
through the power given the judge and court offi- 
cials, it will seldom occur. 

If guilty men go unpunished, it is because of fault 
in the administration of the law. The evil lies not 
in our jury system, but in its faulty execvtion. The 
judge may in the main prevent this, if he be honest, 
vigilant and impartial. 

He is more than a mere moderator. He not 
only directs and superintends the trial, and deter- 
mines the legal questions, but rules what evidence 
is competent, and has power to see that justice is 
done. y 

This power, if properly exercised, will nearly al- 
ways result in having a clean jury; one where the 
twelve minds will hunt for the right of the matter, 
and nearly always find it. 

He may exclude professional jurors; see that good 
men are not excused from jury service; pass upon 
objections for cause, thus cleansing of likes and dis- 
likes, or any political bias; see that the attorney 
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does not abuse his privilege or forget his ethics; 
that perjury is punished; discharge the individual 
juror even after selection, or the entire panel, if 
in his opinion not to do so ‘would defeat justice; 
and in brief, he has the power to see that the jury 
is an honest one, and that their duty is well done, 
which is to declare under oath the facts of a case 
according to the evidence. 

A recent case, personally observed, illustrated 
this. It was a murder trial. The defendant, by the 
use of his numerous peremptory challenges, had 
exhausted the regular panel. It was plain the court 
room was crowded with his friends, ready to serve 
on the jury. The trial judge sustained a motion 
by the State to draw the jurors from the drum or 
jury box, instead of summoning them from the 
bystanders. A fair jury was thus obtained, and the 
defendant, who was guilty, but ready to try because 
he expected to be acquitted by his friends, was 
convicted. 

The right of peremptory challenge; that is, to 
object to the proposed juror without giving any 
reason, was adopted as a safeguard against possible 
injustice. 

It, like the right of appeal in a criminal case, is 
the creature of statute. Under the United States 
Judiciary Act of 1790, it was not allowed $ave in a 
capital case. 

There is no sufficient reason, however, why one 
charged with crime should not be tried by jurymen 
against whom no objection for cause exists. No 
innocent man will be convicted by such a jury, while 
the peremptory challenge may enable a guilty de- 
fendant to “pack” it, and escape merited punish- 
ment. It therefore should not be allowed; nor 
should appeals, unless in the opinion of the trial 
court questions of law are presented that merit a 
further hearing. This will give the defendant fair 
consideration, and avoid much delay in the punish- 
ment of crime. 

The right of trial by jury is, however, a part of 
the web and woof of Anglo-Saxon or the common 
law. While the principle of it may be found in 
different forms among the records of the Greeks, 
Romans and Germans, yet the system, as we have it, 
comes of the common law. The nations of continen- 
tal Europe have adopted it, even in modern times. 
but partially. 

The Magna Charta, granted by King John in 1215 
to all the freemen of the English realm, allowed 
courts and provided that no freeman should be 
condemned but by the lawful judgment of his peers. 
The Constitution of the United States, Article 3, has 
secured it to all the people of our country, and the 
various State Constitutions have done the same. 
Other legislation, both national and State, has sup- 
plemented the constitutional guaranties, and our 
courts, from the United States Supreme Court down, 
have always guarded the right with the most jealous 
care. All this, and its age, impresses its wisdom. 

Like the right of suffrage, it is one of the instru- 
ments of the sovereignty of the people. It is a part 








of it. It is a school; it increases their intelligence, 
and educates them; extends a knowledge of the law 
among them; creates the idea of right; impresses 
them with the duties of citizenship, and is essential 
to both civil and political liberty. 

Rulers, who have sought to govern by their indi- 
vidual will, have opposed it. The sovereigns of the 
house of Tudor sent to prison jurors, who would not 
obey their will, and Napoleon had them reported by 
his agents. 

The Roman or civil law is well worthy of admira- 
tion. It should be made a study. Many of its 
rules have been engrafted into our system, and es- 
pecially those of an equitable character; but we 
should not in our admiration for it drift away from 
that distinctive feature of the Anglo-Saxon or com- 
mon law, the right of trial by jury. It is interwoven 
with government by the people, and such a govern- 
ment has been established by us in Porto Rico. 
The Porto Ricans favor it, and if the island is ever 
to be Americanized the right should exist there be- 
cause it is necessary in every government by the 
people. 

If it be said they have not been accustomed to it, 
neither have they been to the right of suffrage. 
They need to be educated to the one as much as the 
other, and there is as much reason to deny the one 
as the other. 

Our judiciary has as a rule been remarkably free 
from corruption; but it is in the main created by 
political favor It has already been given immense 
power. It may declare the act of the legislative 
power invalid as being unconstitutional. True, this 
great power is curbed by the fact that it cannot 
attack the laws generally or at will, but must have 
a case in hand, and it serves as a barrier to the 
tyranny of political assemblies; but so far as now 
recollected, such a power exists in the courts of no 
other country. 

They should not in addition be invested with the 
jury power, which was born of the sovereignty of the 
people. 


Louisville, Sept., 1905. 
a nn 
THE LAW AT COTTON ALLEY. 

Excifement was intense at the little court room 
on the avenue, and when the clerk called the case 
of Johanna Fitzgerald against Patrick Flynn every 
available seat in the court was occupied. Lawyer 
Tim O’ Rourke read the pleadings, proved the 
promise to marry, and told the court of the heart- 
lessness of the defendant in not showing up for the 
wedding ceremony, and thereby disappointing all 
the friends of the plaintiff who had gathered at the 
house to attend the festivities. 

The defendant in the case defaulted, and the case 
was heard only on the question of damages. After 


a few preliminary questions between Judge Houlli- 
han and Lawyer O’Rourke, the action was ready 
for the assessment of damages. 
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“The question to determine in this case,” began 
Judge Houlihan, “is this, what is the value in 
dollars and cints iv a woman’s love at the age iv 
thirty-five. We all know that whin an ould maid 
over thirty condescinds to talk to you an’ give you 
a little iv her society, she thinks she is conferring 
as great a compliment upon you as Pope Leo would 
by giving you an audience. Lovers after thirty are 
like camels, they occasionally stop at an oasis in the 
Sahara iv love, but, as a rule, they don’t tarry 
long. Whin you are the last bid at the love auction 
there is no warranty that they are ‘sound an’ kind.’ 
In his love days a boy indulges in ‘pleasures iv 
hope,’ an’ after marriage he indulges in ‘ pleasures iv 
memory.’ An unhappy marriage is for all the world 
like a ‘flying switch,’ but a happy marriage is a 
‘clear track an’ no washout.’ Twintieth cintury 
invintions have placed a greater value upon a 
woman’s affections, even though she be a thrifle ad- 
vanced in years. Fer instance, Professor Woodbury 
will give a woman a néw complexion and face fer 
fifty dollars, an’ he will also button back flapping 
ears fer fifteen dollars. So you see the wimmin 
can hide the ravages iv ould Father Time. Iv 
coorse, a woman should get good damages fer breech 
iv promise providin’ her heart has not been ‘ To Let’ 
an’ is not so punctured as to make a new tire. If 
her love has been fer years open to the highest 
bidder, an’ has been all around the field, like a base- 
ball, she should only git nominal damages. A 
woman’s heart is like alcohol; if there’s true affec- 
tion in it, no weather can freeze it. I find in this 
case that the plaintiff whin he found the matrimonial 
stall was narrow, decided to back out, an’ I also 
find that two hundred dollars will act as a salve an’ 
heal the heart iv an ould maid iv thirty-five. I 
don’t blame Johanna; she thought that the great 
clock of destiny struck ‘Now’ whin Patrick pro- 
posed to her, an’ she spelt it backwards, ‘Won.’ My 
finding in this case is ‘judgmint fer the plaintiff in 
the sum of two hundred dollars.’”’ 

JosepH M. Suttivan, LL.B. 

Of the Suffolk (Mass.) Bar. 


————— 
CONSTITUTIONAL LAW. 





RESERVED Power OF LEGISLATURE TO ALTER OR REPEAL 
CHARTERS OF CORPORATIONS. 





New York Supreme Court — ApPELLATE Division — 
First DEPARTMENT. 





September, 1905. 


Present —Hons. Edward Patterson, Morgan J. 
O’Brien, Edward W. Hatch and Frank C. Laughlin, 
J. 3 
Sy tvester B. H1nck ey, Appellant, v. ScHWARZCHILD 

& SULZBERGER CoMPANY et al., Respondents. 


The statute of 1901 (chap. 354) dispensing with 
the previous requirement of unanimous consent for 





the issuance of preferred stock in a corporation 
(Laws 1892, chap. 354) and allowing such issuance 
on a two-thirds vote of the stockholders, applies to 
pre-existing corporations, impairs no contract or 
vested right of a protesting minority shareholder, and 
is a valid exercise of the power reserved by the Con- 
stitution (art. VIII, sec. 1), to alter or repeal char- 
ters of corporations. 

The rights of a minority holder of stock, bought in 
1893, are controlled by the Statute of 1901, which 
takes away the power which he previously had of 
preventing an issuance of preferred stock. 


Appeal from a judgment entered upon a decision 
of the court after a trial at Special Term. 


Philip Carpenter and Frank P. Ufford, for appel- 
lant; H. Miller, for respondents. 


Hatcy, J.— It is sought by this action to restrairi 
the defendant corporation from issuing preferred 
stock and subordinating its existing stock, issued at 
the time of its organization, to the payment of capital 
and dividends thereon. The complaint avers that the 
defendant corporation was organized on January 30, 
1893, under the Business Corporation Law, as 
amended by chapter 691 of the Laws of 1892; that the 
plaintiff is the owner of 425 shares of its capital 
stock; that the certificate of incorporation provided 
for the issuing of common stock only, divided into 
50,000 shares of the par value of $100 each; that the 
425 shares held by the plaintiff were issued thereun- 
der; that no preferred stock was provided for or 
authorized, and that under the law as it existed at 
the time of the organization of the defendant cor- 
poration and the issuance to the plaintiff of his 
shares of stock, no preferred stock could be issued 
except by a unanimous vote of all the stockholders; 
that the defendant corporation has announced its 
intention forthwith to issue $5,000,000 of preferred 
stock, with cumulative preferential dividends at the 
rate of seven per cent per annum, payable quarterly, 
and having a preference over the common stock both 
as to capital and dividends; that such proposed issue 
is against the protest of the plaintiff and several 
other stockholders, and that the plaintiff will suffer 
serious and irreparable injury if such issue of pre- 
ferred stock be permitted. The answer admits, by 
not denying, the proposed increase and character of 
the stock, and it avers that the proposed issue was 
authorized by over ninety per cent of the stock held 
by the shareholders. 

There is no dispute as to the facts. It was stipu- 
lated that the case should be tried upon the pleadings 
that the averments of the complaint should be taken 
as true, except where they were denied by the answer, 
in which case the averments of the answer should be 
considered as true. In addition to the facts set 
out in the pleadings, it was stipulated that the pro- 
ceedings to issue the stock were taken under the 
Laws of 1901, “that there was not unanimous con- 
sent, but consent by the holders of 30,343 shares 
against the opposition of the holders of 2,254 shares.” 
The law in existence at the time of the organization 
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of the corporation in respect to the character of the 
stock which might be issued by it provided as fol- 
lows: ‘ Every domestic stock corporation may have 
preferred and common stock, and different classes of 
preferred stock, if the certificate of incorporation so 
provides, or by the unanimous consent of the stock- 
holders, and may, upon the request of the holder of 
any preferred stock, by a two-thirds vote of its stock- 
holders, exchange the same for common stock, and 
issue certificates for common stock therefor, share 
for share, or upon such other valuation as may have 
been agreed upon in the scheme for the organization 
of such corporation, or the issuance of such preferred 
stock, the total amount of such capital stock shall 
not be increased thereby.” (Laws of 1892, chap. 688, | 
sec. 47.) By chapter 354 of the Laws of 1901, the! 
above-quoted section was amended by providing: 
‘Every domestic stock corporation may issue pre-| 
ferred stock and common stock and different classes | 
of preferred stock, if the certificate of incorporation | 
so provides, or by the consent of the holders of | 
record of two-thirds of the capital stock, given at a} 
meeting called for that purpose upon notice, such as| 
is required for the annual meeting of the cor- | 
poration.” 

The amendment to the law confers the right upon 
two-thirds of the stockholders to authorize the issue | 
of preferred stock.’ It was within the power of the| 
legislature to provide for the issuing of such stock | 
in the charter of the corporation, or, if the existing | 
law at the time of its organization had provided | 
therefor, it would have been deemed to be a part of | 
the charter of the corporation and the issue thus | 
authorized by law. The amendatory act, providing | 
for the issuance by a two-thirds majority of the 
stock is a sufficient authority for the proposed issue 
if such provision of law be held to operate upon all 
corporations in existence at the time of its passage. 
Whether the law can so operate is the only question 
presented by this case. 

It was established in Dartmouth College v. Wood- 
ward (4 Wheat. 518) that a charter from the State to 
a_ private corporation created a contract, and that 
the Constitution of the United States, which forbids 
any State passing any law impairing the obligation of 
contracts, prevented a change by legislative enact- 
ment of the charter so issued. It was feared that the 
operative effect of such holding would be to build 
up corporate power, which might become so strong 
as to be a menace to the exercise of governmental 
powers; to forestall such result nearly all of the/ 





States of the Union have provided, either by statute | 
or constitutional provision, a limitation upon cor- 
porate power by reserving the right to alter or repeal 
the charter granted to any corporation. Such is the| 





provision of the Constitution of this State (Const. 
art 8, sec. 1), and it had also been the subject of 
constitutional provision and statutory enactment for a 
long time prior to the existence of the present 
Constitution. 

Does this legislation, therefore, fall within the 
reserved power of the legislature to alter or repeal? | 








| franchise granted by the State. 


If it does the proposed issue of stock is authorized 
by law. If it does not there is no authority therefor, 
save upon the consent of all the shareholders. The 
question thus presented is important to the last de- 
gree, and there is much truth in the claim that up 
to this time the subject has not been considered with 
that degree of care which its importance deserves. 
It has been argued with great force that the legisla- 
ture under the reserved power to alter and repeal 
has no authority to enact laws affecting the property 
and rights of a corporation not provided for in the 
contract of its creation; that the exercise of such 
powers contravenes the provisions of the Federal 
Constitution, and that to hold otherwise operates as a 
creation by the legislature of a new and distinct 
power; that in granting the right to individuals to 
became a corporation, the only power reserved by the 
State to alter and repeal, so far as property and con- 
tract rights are concerned, is such only as might be 
reserved by a private party; that the State contracts 
in such capacity and act as does not act as a sovereign 
exercising governmental functions. Such doctrine 
seems to find support in Fletcher v. Peck (6 Cranch, 
87), and also in the Dartmouth College case. The 
logical result of this claim, however, leads directly 
to the conclusion that in so far as the franchise to be 
a corporation is Concerned, and over the exercise of 
such powers as can only be exercised by its posses- 
sion, the State control under the reserved power is 
absolute. This is the express holding in Mayor v. 
Twenty-third Street R’y (113 N. Y. 311). The 
power thus reserved is not only vast in extent, but is 
in many respects alarming. As it rests in the legis- 
lative will to repeal the charter of a corporation and 
destroy its life, so it may prescribe such conditions 
as it chooses to the continued enjoyment of its fran- 
chise. It is readily seen that by means of this con- 
trol the legislature may regulate any and all affairs 
of a corporation through the simple medium of con- 
ditioning its right to exist as a corporation. This 
conclusicn would seem to follow as a logical deduc- 
tion from the power reserved. And yet courts have 
declared that the power is not absolute and unlimited, 
and in several instances have restrained its exercise. 
Thus in Rochester v. C. T. R. Co. v. Joel (41 App. 
Div. 43) the legislature prohibited the plaintiff from 
exacting tolls on bicycles passing over its road. The 
court held the law unconstitutional, on the ground 
that it took from the company a vested property 
right, but the authority to take was derived from the 
It could“take no tolls 
without it, and concededly the State has control of 
such subject under the reserved power. So in People, 
etc., v. O’Brien (111 N. Y. 1), the legislature dis- 
solved the Broadway Surface Railway Co. under its 
reserved power so todo. The question arose whether 
the franchise to maintain tracks and operate cars on 
Broadway and the mortgages which had been given 
survived the dissolution. The court held that they 
did. Clearly, if the legislature had power to repeal 
the franchise which it had granted, as concededly it 
had, owners and incumbrances would seem to have 
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taken their rights subject to the exercise of the 
power and with notice of the tenure under which 
the franchise was held. It was evidently not the 
logic of the situation which controlled the judgment 
of the court. It was the seeming injustice to the 
security holders which would have resulted: had the 
power reserved been strictly enforced without qualifi- 
cation. The limitations of an opinion do not per- 
mit in view of existing authorities a more extended 
discussion of the principles which underlie the sub- 
ject. A very able argument upon the subject is to 
be found in an article recently published by Professor 
Horace Stern, Fellow of the Department of Law of 
the University of Pennsylvania, on “ Limitations of 
the Power of the State under a Reserved Right to 
Amend or Repeal Charters of Incorporation.” Were 
the question now before us an original one, I should 
be more than inclined to adopt the argument pre- 
sented by Professor Stern. The large preponderance 
of authority, however, both in the federal courts and 
in the courts of this State, as well as in other States, 
are apposed to his conclusions, not alone upon the 
subject of the right of the legislature to repeal a 
franchise and its effect upon property owned by the | 
corporation, but also with respect to the authority of 
the State to regulate the internal affairs of epee | 
tions under its reserved power. The last question is 
one presently important in the disposition of this ap-| 
peal, and an examination of the authorities seems to| 
justify the conclusion reached by the learned trial | 
court. 


It was said in Looker v. Maynard (179 U. S. 46) 
that the effect of this reservation was to leave in the 
legislature “the power to make any alteration or 
amendment of a charter subject to it, which will not 
defeat or substantially impair the object of the grant, 
and which the legislature may deem necessary to 
carry into effect the purpose of the grant or to pro- 
tect the rights of the public or of the corporation, 
its stockholders or creditors, or to promote the due 
administration of its affairs.” It is evident that the 
present legislation does not defeat or impair the ob- 
ject of the grant; it cannot be said that it does not 
seek to carry into effect the purposes of the grant, 
and in the orderly course of administration of the 
affairs of the corporation, prosecuted in good faith, 
it cannot be said that the issue of preferred stock 
is not for its benefit. As the law is general and ap- 
plies alike to all stock corporations, it may be deemed 
to exhibit the public policy of the ‘State with respect 
thereto, and, therefore, its adoption indicates a legis- 
lative intent to promote the public good in connection 
with the administration of the affairs of corporations 
to which its provisions are applicable. The case 
would, therefore, seem to be brought within the leg- 
islative power in every aspect, unless its enforcement 
upon corporations existing prior to its passage can 
be said to interfere with contract or vested rights. 
If it does, then it would not be authorized. 

It is said that it interferes with such rights, and, 
therefore, can have no application to this corporation. 








In Matter of Lee’s Bank of Buffalo (21 N. Y. 1), 


there was presented a condition where certain stock- 
holders of the bank had subscribed and paid for the 
shares held by them upon the agreement, contained 
in its articles of association, that such shareholders 
should not be individually liable for the payment of 
the debts of the corporation. The charter was sub- 
ject to the right to alter or repeal by a clause in the 
Constitution of 1846, and also in the statutory law 
of the State as it existed prior to that time. After 
the organization of the corporation a provision of law 
went into effect making the shareholders of banking 
corporations liable for the debts of the bank to the 
extent of their holding of shares of stock. It was 
held that this legislation fell within the reserved 
power to alter or repeal, and that the imposition of 
liability for debts upon the shareholders did not oper- 
ate to interfere with either a vested or contract right, 
and was, therefore, within the legislative power. This 
case, upon appeal to the Supreme Court of the United 
States, was affirmed (sub nom. Sherman v. Smith, 
1 Black, 587). These authorities have been uniformly 
followed in this State, and they seem to establish 


| that the imposition by the legislature upon sharehold- 


ers of additional obligations under which they sub- 


|scribed and paid for their stock did not interfere 


with either a contract or a vested right. 

It is said, however, that the effect of the provision 
is radically to change the character and value of the 
original stock by subordinating it to the preferred 
issue, and, therefore, to lessen its value and change 
its condition. This contention seems to be inconsist- 
ent in principle with the discussion in Buffalo & N. Y. 
City R. R. v. Dudley (14 N. Y. 347). It was there 
held that it was no answer to an action to enforce a 
subscription for stock of a corporation that there 
had been an alteration by the legislature of the com- 
pany’s charter whereby its name had been changed, 
its capital increased and an additional extension of 
its road authorized, in consequence of which the 
stock had become less valuable to the defendant than 
it was at the time when he made his subscription; 
that all of these acts were within the legislative 
power, and that the diminution in value of the 
stock created thereby did not relieve from liability 
for the subscription. This holding proceeded upon 
the general ground that it was part of the contract 
that such acts might be done. To the same effect is 
Schenectady & Saratoga Plank-Road Co. v. Thatcher 
(1 Kern. 102). 

It is further urged that the proposed issue creates 
an inequality in the shares of stock, and is, therefore, 
not authorized. This contention seems also to be 
answered by authority. In Attorney-General ex rel. 
Busenbury v. Looker (111 Mich. 498) it appeared 
that after the Michigan Mutual Life Insurance Com- 
pany had been chartered and was engaged in busi- 
ness the legislature of Michigan passed an act author- 
izing minority stockholders, in order to secure rep- 
resentative membership in the boards of directors, to 
cumulate their shares upon one or more candidates, 
and when cast to multiply the votes by the number of 
directors to be elected. In that case there were nine 
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directors, and the relator multiplied the number of 
shares which he voted by nine, and, by dividing the 
same, was enabled to elect two directors. The Su- 
preme Court of Michigan held that this was valid 
legislation, within the reserved power of the State, 
and that it interfered with no vested right. Upon 
appeal to the Supreme Court of the United States 
(sub nom. Looker v. Maynard, supra), the holding 
was sustained. This act created an inequality in the 
voting power of the stock. The fact that it was per- 
missive only and that all of the stockholders had an 





These cases would seem to authorize the conclu- 
sion that acts which do no more than regulate and 
control the internal management of a corporation, so 
far as it has relation to the public and concerns the 
policy of the State, are within the power to alter and 
repeal, even though the exercise of the power adds to 
the burden of the stockholder by increasing his liabil- 
ity, or diminishes the value of his stock, or changes 
the name, office or proportion in management and 
control of the corporation. Within this power, un- 


| der this rule, must necessarily fall the right to change 


equal right to vote and to cumulate their votes does|the capital stock of the corporation as to amount, 
not vary the result. No matter how the votes were | kind and classification. In effect it must be deemed 
cast, no added power was given to any stockholder | to exhibit the policy of the State adopted to promote 
unless he was in a minority. -If the vote was equal the corporate purposes, enhance its welfare and ex- 


there could be no multiplication. 
majority was denied any right in this respect, while 
the minority exercised it. Equality in voting power 
of stock represents valuable rights and privileges 
quite as important as any other inequality created in 
shares of stock. (Smith v. A., T. & S. Fe R. R., 64 
Fed. Rep. 272.) It must, therefore, be regarded as 
settled that the mere working of inequality in shares 
of stock does not avail to defeat either a vested or a 
contract right. 

In Hale v. Cheshire R. R. (161 Mass. 443), there 
was a consolidation of two railroads authorized by 
the legislature upon terms whereby the stockholders 
of each railroad surrendered their shares of stock 
and received in exchange therefor certain shares of 
the consolidated company. It was held that such 
exchange, having been authorized by the legislature 
under its reserved power to alter and repeal, was 
binding upon the stockholders, and that a dissenting 
stockholder could not claim better terms than a ma- 
jority of the stockholders of each company, acting 
in good faith, voted to give and take. The interfer- 
ence here with vested and contract rights would seem 
to have been quite radical. The right of the legisla- 
ture, however, was supported upon the ground evi- 
dently that the dissenting stockholder held his stock 
subject to the reserved right of the legislature to 
make this change, that it was a part of the contract 
under which he held, and, therefore, there was no 
intereference with either vested or contract rights. 

In varying form the principle announced in these 
decisions has received uniform support in the courts 
of this State. (Hyatt v. Esmond, 37 Barb. 601; 
Union Hotel Co. v. Hersey, 79 N. Y. 454; People 
ex rel. Kimball v. B. & A. R. R., 70 N. Y. 569; Peo- 
ple, etc., v. O’Brien, supra; Grove v. Erie Co. M. Co., 
39 App. Div. 183, aff'd on opinion below, 169 N. Y. 
413.) Also by the Supreme Court of the United 
States (Holyoke Co. v. Lyman, 15 Wall. 500; Close 
v. Glenwood Cemetery, 107 U. S. 466; Wright v. 
Minn. M. L. I. Co., 193 U. S. 657), and in other 
State and federal courts. (New Haven & D. R. R. 
v. Chapman, 38 Conn. 56; Hooper v. Ampt., 32 Ohio 
St. 291; Gregg v. G. M. & S. Co. 164 Mo. 616; 
Berger v. U. S. Steel Corp’n, 63 N. J. Eq. 809; 
McKee v. Chautauqua Assembly, 130 Fed. R. 536; 
C. H. V. Co. v. U. S. S. Court, 116 Fed. R. 1012.) 


| 





If unequal, the|tend its business. 


In R. B. R. R. v. Thrall (35 Vt. 536) the precise 
question was involved. Therein it was held that an 
issue of preferred stock subordinating the common 
thereto in payment, when authorized by the legisla- 
ture, was to be upheld, upon the ground that it was 
a provision mainly for the object of raising money 
for the purposes of the corporation. If this doctrine 
is to be applied, the present act is applicable to this 
corporation. It is not contended that the corporation 
would not have the power, if authorized by the legis- 
lature to borrow money upon mortgage, and to issue 
bonds. The effect of such a proceedings would be 
to subordinate the shares to the payment of the bonds 
and the mortgage, and might seriously impair, if not 
destroy, the value of the stock; even though such 
was the result of an act of-the legislature authorizing 
it would be valid. To the same effect are Curry v 
Scott (34 Pa. St. 270), Everhart v. W. & P. R. R. 
(28 Pa. 339), W. C. & P. R. R. v. Jackson (77 Pa. 
St. 321) 3 Clark & Marshall on Private Corporations 
(1924, sec. 631e, and cases cited), 1 Cook on Corpo- 
rations (5th ed., sec. 268), City of Covington v. C. 
& C. B. Co. (73 Ky., 10 Bush. 69.) 

The distinction which exists between issuing an 
obligation of the corporation for the purpose of bor- 
rowing money and issuing preferred stock of the 
same purpose is that in the latter the charge upon 
income is made perpetual, while in the former it 
may be discharged by payment. This difference, 
however, does no militate against the fact that resort 
may be had to an issue of preferred stock for the 
purpose of raising money, and that it is practically 
effectual for such a purpose. The power invoked, 
treated as a mere method of raising money, is not 
different from that which authorizes borrowing 
money in any other form. 

As we have already seen, the imposition of an ad- 
ditional obligation, the extension of corporate pur- 
pose whereby the value of the stock is impaired and 
creating inequality in shares of stock, have all been 
supported as a valid exercise of legislative power 
which does not infringe upon vested rights or rights 
of contract. It cannot be gainsaid but that the issue 


and sale of preferred stock is a method by which 
money can be raised, and, when authorized by law, is 
a perfectly legitimate method of providing a corpora- 
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tion with funds, and, it may be added, is frequently 
resorted to. The corporation receives the benefit of 
the money, the proceeds of the preferred stock; in 
this increment the holders of the common stock share 
equally, and each holder of the common stock stands 
upon an equal plane in respect thereto. It may not 
be the best method of raising money, but when 
authorized by law, it certainly is a method which the 
corporation may use and no stockholder would have 
ground for complaint. Whether is be usually re- 
sorted to for such purpose or not is quite beside the 
question. That is one of power, and if that exist, 
whether the method be good or bad is not of 
consequence. 


Nor is Kent v. Quicksilver Mining Co. (76 N. Y. 
159) an authority against the validity of this act. 
The court there considered the effect of a by-law 
authorizing an issue of preferred stock, and it was 
held that, under the circumstances of that case, such 
by-law was void as being unreasonable, even though 
there was authority conferred by law to amend, alter 


In Martin v. Remington-Martin Co. (95 App. Div. 
16) this question was not involved, but so far as its 
general reasoning is concerned, it is in harmony 
with the views herein expressed. 

We reach the conclusion, therefore, that this act 
is a valid exercise of legislative power, and that it 
applies to corporations existing at the time of its 
passage. 

It follows that the judgment should be affirmed, 
with costs. 


All concur. 


Patterson, J.—I concur with Mr. Justice Hatch 
in the conclusion at which he has arrived in this case, 
being compelled to do so, as he was, by the weight of 
authority. 

a 


OBITUARY. 
Wheeler H. Peckham died in his office, 80 Broad- 








way, New York, recently, aged seventy-three years. 
Mr. Peckham came from a family of lawyers. His 


and repeal. Therein the court said: “ We will not) father, Rufus W Peckham, who perished in the 
say, for we are not called upon here to say, that} wreck of the Ville du Havre on November 22, 1873, 
never can a corporation rightfully, against the dis- | was elected district attorney of Albany county in 
sent of a portion of its stockholders, make some of| 1838. He was called from this position to the Su- 
the stock preferred; what we assert is that this case| preme Court bench, and in 1878 his son, Rufus W. 
does not present a state of facts in which such a| Peckham, Jr., was elected district attorney of Albany 
power so to do exists.” It refers to and distinguishes| county. In 1883 Rufus W. Peckham, Jr., was 
the case of Rutland R. R. v. Thrall (35 Vt. 545,| chosen judge of the Supreme Court. Wheeler H. 
supra), upon the ground that there existed in sal Peckham, when quite a young man, emigrated from 
case legislative authority for its action. Whether) Albany to the northwest, and there attained a high 
the distinction be good or not, it is the fact that the| reputation as a lawyer. He, however, fell into ill- 
decision related to the rights of the stockholders as | health, and in 1867 returned to his native State and 
between themselves and did not involve the power of | selected Albany as his home. In that year he 
the legislature to interpose in the management and | founded the firm of Miller & Peckham, afterward 
regulation of the internal affairs of corporations.| Miller, Stoutenberg & Peckham. After his arrival 
The authorities which we have cited seem to regard| in Albany Mr. Peckham took an active interest in 
this distinction of importance. In Matter of Lee’s| Democratic politics. He had been the active friend 
Bank of Buffalo (supra) there would doubtless have| of Samuel J. Tilden, Andrew H. Green and Mayor 
been no power in the individual corporators, as be- Havemeyer. He was first brought to public notice 
tween themselves, to impose upon the shareholders a|jin connection with the prosecution of the Tweed 
liability for the debts of the bank. Such an attempt | ring. At first he, with General Barlow and others, 





would have been in direct violation of the terms of 
the contract made between thefnselves. But the 
power of the State to regulate and control within its 
reserved power met with no such obstacle; and, 
clearly, if the legislature had the right to interpose 
its mandate in such a case, it must follow that mere 
intereference with rights secured by contract as be- 
tween individual incorporators and stockholders is no 
answer to the right of the State, in the interest of 
the public good and in the regulation of private cor- 
porations by general law, to exercise such right under 
the reserved power. 

Nor is Campbell v. A. Z. Co. (122 N. Y. 455) op- 
posed to this view. Therein there was no legislative 
authority interposed, and it was held upon the author- 
ity of Kent v. Quicksilver Mining Co. (supra) that 
under such circumstances and in the absence of stat- 
utory authority, there could be no agreement between 
the shareholders by which a preference could be 
given to some without the consent of all. 


was employed by the Citizens’ Committee of Sev- 
enty, but this set of proceedings came to naught. 
Subsequently, toward the close of 1871, he was em- 
ployed by Mr, Charles O’Conor to assist in the 
prosecution of the proceedings brought on behalf 
of the people of the State against Tweed, Sweeney, 
Connolly and others. The six million-dollar suits 
were almost wholly in his charge, and he appeared 
throughout the proceedings, beginning with the 
bringing of the actions and the obtaining of the 
orders of arrest. His persistence in the conduct of 
the case was commended, even though the outcome 
was so comparatively insignificant. He personally 
appeared as counsel in the trial of the civil suits 
against Tweed and Sweeney, and brought about the 
compromise in the case of Woodward. He also con- 
ducted the criminal trials, and’ for the purpose of 
more effectually prosecuting these cases he was 
successively appointed special deputy attorney-gen- 
eral by Attorney-Generals Barlow and Fairchild, 
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and special deety: “district Midiney ee Albany | 
county by District Attorney Phelps. The vigor and 
pertinacity with which he pursued the ring thieves | 
resulted in their conviction. 


Mr. Peckham frequently participated in State and | 
national conventions, and his voice has often been 
heard at the great mass meetings of the Democratic 
party held in Albany. On November 20, 1883, Mr. 
Peckham was appointed district attorney of this 
county by Grover Cleveland, succeeding the late 
John McKeon, who had died in office. A few days 
later he qualified and entered upon the duties of the 
position. On the 11th of December, 1883, he, how- 
ever, resigned, owing to ill-health, he having for 
three years been troubled with insomnia and ner- 
vous prostration, caused partly by exposure to the 
sun in sailing and by severe work. Repeated periods 
of complete rest, including several months in Europe 
in the summer of 1882, so greatly benefited him that 
in the fall of 1883 he resumed his professional labor 
with the feeling that his health and vigor were com- 
pletely restored. In that belief he also accepted his 
appointment. His brief experience in the position, 
however, convinced him of his error and on the ad- 
vice of his physician he stepped down and out. Mr. 
Peckham was a man of fine appearance, tall and 
erect. With a large civil practice, his chief interest 
was in the criminal branch of the law, with which 
he had been more or less identified for many years. 
Studious and painstaking, he was never known to 
enter court without being fully prepared for the 
trial of a cause. 

++ 





DEATH OF FORMER CHIEF JUSTICE PAXSON, 
OF PENNSYLVANIA. 





Hon. Edward M. Paxson, formerly chief justice 
of Pennsylvania, died on the twelfth inst., at his 
home at Bycot, Bucks county, Pa., in the eighty- 
second year of his age. 

Judge Paxson was born in Bucks county, Pa., Sep- 
tember 3, 1824, received his education at the Friends’ 
schools, studied law under Henry Chapman, Esq., of 
Doylestown, and was admitted to the Bucks County 
Bar April 24, 1850. - 

In 1852 he moved to Philadelphia, ‘tine he soon 
acquired a valuable practice. In 1869 he was ap- 
pointed by Governor Geary to the vacancy upon the 
Common Pleas bench caused by the resignation of 
F. Carroll Brewster to accept the attorney-general- 
ship. He received the Republican nomination for 
the position the following October and was duly 
elected. 

In 1874, at the first election under the new Consti- 
tution, he was elected one of the justices of the Su- 
preme Court, and upon the first Monday of January, 
1889, he became chief justice. February 20, 1893. he 
resigned to become one of the receivers of the Phila- 
delphia and Reading Railway Company. 

As a judge he impressed the bar as a man of force- 





ful character, vigorous understanding and robust 





common sense, w ith a gift for expressing himself in 
terse and appropriate English— Legal Intelligencer 
boone: J. 

seinem ciel 


FRAUD AND DECEIT. 


Ere you begin John Doe to sue 
For his deceit, which he should rue, 
Calm of revenge your mighty thirst, 
And fail not to inquire first, 
Whether the facts he falsely stated 
Are to the damages so related, 
That they “ material” may be called. 
When on that score you have forestalled 
All that the culprit may object, 
You must proceed then to detect 
Whether he knew them false to be, 
Or should have knowwm their falsity. 
Then don’t forget that you who sue, 
Should have believed them to be true; 
Then, so believing, you did act, 
Or, in reliance on the fact 
Of their pretended truth, omitted 
What you should never have permitted 
Not to be done, thus suffering wrong, 
If all this be, your case is strong, 
Provided one more fact you show; 
’Tis that the rascal was so low 
As to intend you should be guided 
By such untruths to you confided; 
If this last thing is present, too, 
Go after him, and luck to you. 
M. S. Loes. 
New York City, Sept., 1905. 
a 


Aew Books and Acw Editions. 





Official Report of the Universal Congress of Lawyers 
and Jurists. Held at St. Louis, Mo., U. S. A., Sep- 
tember 28, 29 and 30, 1904. St. Louis: Published 
by the Executive Committee, 1905. 

The official report of the Universal Congress of 
Lawyers and Jurists, which was held at St. Louis, 
Mo., a year ago, under the auspices of the Universal 
Exposition and the American Bar Association, has 
now been issued in a very attractive volume of 400 
pages. The objects of the congress, as is well known, 
were the consideration of the history and efficacy of 
the various systems of jurisprudence, and the discus- 
sion of those questions of international, municipal 
and maritime law which concern the welfare of all 
civilized nations; the hope of contributing to greater 
harmony in the principles and forms of procedure 
upon which the law of civilized nations should be 
based; the bringing of lawyers and jurists from all 
parts of the world into contact for the purpose of 
exchanging views on the principles and methods of 
the correct administration of justice, and the estab- 
lishing of closer relations and associations between 
members of the profession upon which the adminis- 
tration of justice depends. Nearly 500 delegates, 


about half of the number accredited, and representing 
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nineteen different countries, were present at the 
congress. The report includes the formal organiza- 
tion, rules and procedure, proceedings, inaugural re- 
marks of Hon. David J. Brewer, president of the 
congress, papers by Hon. John W. Foster, on “ The 
Promotion of the Settlement of International Contro- 
versies by resort to The Hague Tribunal or Refer- 
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brain.” The first four articles in the volume treat 
of different phases of international law, with whose 
| principles, customs and traditions he was thoroughly 
versed. Mr. Coudert’s personal international rela- 
tions and cosmopolitan clientage constantly called 
for especial consideration of public and private rights 
as affected by international law, and as a result the 


ence to Special Commissions; ” paper by Herr Gustaf | papers referred to contain much original thought and 
E. Fahlcrantz, of Sweden, subject, “ The Preferable | valuable suggestion. 

Method of Regulating the Trial of Civil Actions| Another very different group of papers are those on 
with Respect to Pleading and Evidence;” discussion “Morals and Manners,” “Lying as a Fine Art,” 
of the paper and reply of the author; papers by Prof.|“ The Church and the Bar.” These were popular 
D. J. Jitta, of the Netherlands, and Prof. F. Meili, of | lectures delivered under the auspices of a religious 
Switzerland, on “A Review of the Four Hague Con- | organization and, therefore, naturally tinctured with 
ferences on Private International Law, the Objects! religious sentiment and in part controversial. But 
of the Conferences and Probable Results; ” paper by | the reader, no matter what his religious affiliations, 
Sir William R. Kennedy, of England, on the sub-j| will enjoy their general trend of thought, their 
ject, “To What Extent should Judicial Action by | quaintnesses of erudition as well as aptness of quo- 
Courts of a Foreign Nation be Recognized? ” paper | tation from the standard literature of many lan- 


by Hon. G. A. Finkelnbury, of Missouri, on the sub-| guages, their wit and humor bubbling up from the 





ject, ‘“ The Protection which Should be Accorded to 
Private Property on the High Seas in Time of 
War,” and discussion of the same. There are in- 
cluded in the appendix a history of organization of 
the congress, The Hague conferences on private in- 


ternational law; foreign decrees of divorce (English | 


translation of Sig. Pavia’s remarks); extradition 
treaties (observations submitted by Ambassador de 
Aspiroz, in support of his resolution on the sub- 
ject) ; joint stock companies (a plea for an interna- 
tional form of articles of association, paper by M. 


Loicq de Lobel, of France) ; notes on Chinese legis- | 


lative procedure (paper by Mr. C. M. Lacey Sites. 
of Shanghai). The secretary of the congress was 
Mr. V. Mott Porter, of St. Louis, who has edited the 
report for publication in a very careful and satisfac- 
tory manner. The report constitutes a valuable per- 


manent record of the unique and important confer- | 


ence which should, and no doubt will be, followed 
by others. 


Addresses: Historical, Political, Sociological. By} 


Frederick R. Coudert. New York: G. P. Putnam’s 
Sons, 1905. 


In this exceptionally handsome volume of some | 
500 pages have been collected and published “ the | 


recoverable fragments of the record of a life singu- 
larly broad and useful.” This labor of love was 


performed by Mr. Coudert’s law partner and friend | 


who prefers to sign merely his initials, “ P. F.,” and 
the editor has also contributed a felicitious introduc- 
tory note containing biographical facts and some 
account of personal characteristics, and quoting ex- 
tensively from Mr. Justice Patterson’s discriminating 
appreciation of Mr. Coudert, read before the New 


York City Bar Association. Apart from his attain- | 
ments as a lawyer, Mr. Coudert was a ripe scholar, | 


and his intellectual activity and the wide reach of his 
sympathies were such that “ neither the science of the 
law nor the active exercise of its profession, deeply 
as they engrossed his attention, could suffice to ab- 


sorb the individual or to monopolize his heart and 


/most dryly unpromising sources and their literary 
‘charm. Still another group is classified as “ History 
|and Biography,” including several commemorative 
|and memorial addresses. One of these, the “ Me- 
morial of Charles O’Connor,.” read before the New 
York City Bar Association, is among the most felici- 
tous examples of prose elegiac literature with which 
we are familiar. There are other interesting fea- 
tures, among them an epistle written in French to the 
younger Dumas in reply to the latter’s plea on behalf 
of a proposed law in France permitting divorce upon. 
the bare disagreement of the married couple. 


The Road-Builders. By Samuel Merwin. New 
York: The Macmillan Company, 1905. 

Mr. Merwin showed that he could write a stirring 
novel when he produced “ Calumet K,” and he has 
accomplished the difficult feat of equaling if not sur- 
passing his first performance. “The Road-Builders,” 
as its title indicates, is a story of action and “ go,” 
‘as was “Calumet K.” From the moment wher 


i“ Young Van Engages a Cook” to the chapter nar- 
rating “ What Took Place at Red Hills,” the story 
is full of vim and turmoil. The tale carries out per- 
fectly the idea suggested by the frontispiece, which 
shows the engineer driving the first spike of the new 
railroad and exclaiming to his comrades, “ There, 
boys; that means Red Hills or bust!” How Car- 
hart finally built the road against great natural diffi- 
culties and all the obstacles that the builders of the 
rival road could throw in his way besides, is told 
by Mr. Merwin in his own inimitable style. 


Heart’s Desire. By Emerson Hough. New York: 
The Macmillan Company, 1905. 


Mr. Hough, we think, comes nearer to being the 
literary successor of Bret Harte than any novelist 
living. His latest book more than ever confirms this 
conviction. “Heart’s Desire” is a little, forlorn, 
world-deserted, but supremely contented little town 
in New Mexico, a country Mr. Hough knows and 
loves as ardently as Bret Harte loved California. 
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The story is written in Mr. Hough’s true and best 
style. The reader’s interest is awakened from the 
first and is held to the end. Curly, Dan Anderson, 
Constance, Tom Osby, Alice Strowbridge, McKinney, 
McGinnis, Uncle Jim Brothers, Doc Tomlinson and 
the Littlest Girl from Kansas, and their friends and 
enemies in and around the little mountain town, are 
the chief characters in the picturesque and delightful 
romance of a Land-Before-the-Law, and each is a 
strongly individualized personality. The story is full 
of color and atmosphere and the joy of living, and is 
told with an indefinable charm which stamps Mr. 
Hough as the peer of any romantic fiction writer of 
the present day. “Heart’s Desire” is a fit com- 
panion volume to “The Virginian.” We do not 
doubt that it will become the most popular of all 
Mr. Hough’s works. 


The Rejuvenation of Aunt Mary. By Anne War- 
ner. Boston: Little, Brown & Company, 1905. 


The clever author of “A Woman’s Will” and 
“Susan Clegg and Her Friend Mrs. Lathrop,” has 
more than duplicated those undoubted successes in 
the literary field in her latest work. Aunt Mary’s 
adventures in gayest New York, personally conducted 
by her nephew Jack and his college friends, who 
treat her as if she was seventeen instead of seventy, 
and make her progress in metropolitan living a mar- 
velous display of the pace at which it is possible to 





go in this age of sophisticated living, yachts and auto- 
mobiles, are wholly delicious. Aunt Mary’s capacity | 
for going the pace astounds even the four college lads | 
manfully engaged in giving her “the time of her| 
life,” and the giddy whirl not only arouses Aunt 
Mary's sporting blood, but results in her ultimate 
desertion of the slow and narrow paths of country 
living. There are few recent books of humor so 
irresistible as this, and it seems destined to be one 
of the really popular novels of the season. 


The Fair Maid of Graystones. 
Dix. New York: The 
1905. 

Miss Dix has long been regarded as having made 
peculiarly her own the period of Cavalier and Round- 
head. No more stirring and romantic picture ex- 
ists of the life of a spirited Cavalier lad dropped by 
fate into a strict Puritan village than her “ The 
Making of Christopher Ferringham.” “Blount of 
Breckenhow” was a tale of love and loyalty, so 
quietly, simply told that the reader is half surprised 
at, the persistency with which it comes back to the 
memory. “The Fair Maid of Graystones” is an- 
other example of her subtle art, direct, graphic, pure 
and vigorous in style. It is full of a faithful, gen- 
erous and sympathetic knowledge of life in an old 
English countryside just after the surrender of the 
Cavalier stronghold of Colchester to the Parlia- 
mentary forces in 1648. The plot, which is not un- 
worthy of Stanley Weyman at his best, moves 
swiftly, with many turns and complications, and there 


By Beulah Marie 
Macmillan Company, 








are many strong characters that are sure to live in 


the memory of the reader. From the moment when 
Jack Hetherington, the Cavalier volunteer, assumes 
the identity of his blackguard cousin and thus escapes 
certain death to face its responsibility for his kins- 
man’s dark deeds, until the happy ending, the adven- 
ture never flags. 

——_—_—_ + ——_ 


Literary Rotes. 





Little, Brown & Co. announce a sixth printing of 
“The Master Mummer,” E. Phillips Oppenheim’s 
latest novel. ‘ 


Mr. Edmund Gosse’s “Life of Sir Thomas 
Browne” is the latest addition to the English Men 
of Letters Series. The Macmillan Company have 
just published also the new edition in four volumes 
of “ English Literature: An Illustrated Record,” by 
Mr. Edmund Gosse and Dr. Richard Garnett. 


“ The Sociological Theory of Capital” is the new 
title of a complete reprint of John Rae’s “ New 
Principles of Political Economy, 1834,” which The 
Macmillan Company publish this week. The book 
has been edited with biographical sketch and notes 
by Charles Whitney Mixter, Ph. D., of the University 
of Vermont. 


The life and work of Luther Burbank, the famous 
Californian who has created so many new fruits and 
flowers, is described in full by Mr. W. S. Harwood, 
in his forthcoming volume entitled “ New Creations 
in Plant Life.” The Macmillan Company will pub- 
lish Mr. Harwood’s book with fifty full-page half- 
tone plates. 


“The Rejuvenation of Aunt Mary,” by Anne War- 
ner, which Little, Brown & Co. published on October 
second, has already gone into a third edition. The 
author, in her latest book, has written a story excell- 
ing in interest both “ Susan Clegg and Her Friend 
Mrs. Lathrop” and “A Woman’s Will,” according 
to the critics. 


The Macmillan Company announce for immediate 
publication a number of the most popular plays by 
Mr. Clyde Fitch. “The Girl with the Green Eyes,” 
“The Climbers,” “The Toast of the Town,” “Her 
Own Way” and “ The Stubbornness of Geraldine” 
will be published this month or next in separate 
volumes. It is hoped to follow these later with other 
plays by Mr. Fitch. 


The Macmillan Company announce for publication 
during the autumn, “The Biology of the Frog,” by 
Prof. S. J. Holmes, of the University of Wisconsin. 
The aim of this book is to give a fairly complete idea 
of the whole life history of a single animal. The 
anatomy of the frog is treated fully, and considerable 
space is given to the description of the functions of 
the various organs. The habits and natural history 


of the frog are treated at length, and special atten- 
tion is paid to the subject of reflexes and instincts 
and the general adaptation of the animal to its con- 
ditions of existence. 











nn =e ef - 65 


~~ S 


— sv 


[=e aE aS eS FE 


w@ 





THE ALBANY 


LAW JOURNAL. 309 





In the North American Review for October, Rich- 
ard Olney, formerly United States secretary of state, 
considers the “ Legal Aspects of Congressional Rail- 
road Rate Making.” His Eminence Cardinal Gib- 
bons discusses “ Lynch Law: Its Causes and Rem- 
edy.” Andrew Carnegie descants upon the advant- 
age which would accrue to the world from “An 
Anglo-French-American Understanding.” Jeremiah 
W. Jenks, professor of political economy in Cornell 
University, makes some suggestions as to “ How to 
Extend Commerce in the Far East.” Emmet O’Neal 
answers in the negative the question, “ Can Congress 
Reduce Representation?” and the Rev. Dr. J. F. 
Mullany presents a number of reasons why he ans- 
wers in the negative the question, “Is Catholic Edu- 
cation a Menace to American Institutions?” Law- 
rence J. Burpee, in an article entitled “Canada and 
the Joint High Commission,” shows why Canada 
would not have much to gain from a reassembling 
of the commission. Anglo-Indian, in “ Lord Curzon: 
His Resignation and Record,” pays a high tribute to 
the late viceroy of India. W. H. Mallock criticises 
Dr. J. Sanderson Christison’s recent article on “ Sci- 
ence and Immortality.” Sydney Brooks enumerates 
“Some Results of the War.” Norma W. Jones in- 
sists that the “Letter of the Law” should not be 
the dominant consideration in solving the question 
of “ Marriage and Divorce.” In “The Public and 
the Coal Conflict,” Henry Edward Rood urges the 
claims of the consumer, the interested third party in 
the dispute between the operators and the miners. 
The number closes with communications, in the de- 
partment of World Politics, from London, St. Peters- 
burg, Paris and Washington. 


Kaempfer’s “History of Japan in 1693” is an- 
nounced for publication by the Macmillan Company 
in a De Luxe edition, uniform with “ Hakluyt’s Voy- 
ages” and “ Purchas His Pilgrimes,” of which fine, 
new, complete reprints of the original editions are 
just published or in course of publication. This book 
is further described in the sub-title as “An account 
of the state and government of that empire; of its 
temples and other buildings; of its metals, minerals, 
plants and animals; of the chronology and succession 
of its emperors, written in high Dutch, by Engelbert 
Kaempfer, M. D., physician to the Dutch embassy to 
the emperor’s court, and translated by J. G. Scheuch- 
zer, F. R. S.” The three volumes will contain more 
than 200 illustrations. 


Mary Farley Sanborn, the author of one of Little, 
Brown & Co.’s new fall stories, entitled “ Lynette 
and the Congressman,” had a peculiar but valuable 
experience when she wrote her first novel, “ Sweet 
and Twenty.” “One prominent literary woman, to 
whom I sent the MS, with the usual humble sug- 
gestion of the novice that I would willingly change 
it, if it were not what it ought to be,” says Mrs. 
Sanborn, “ replied bluntly that no amount of altera- 
tion would make it what I wanted my work to be. 
She added, however, ‘ you make your characters real, 
not lay figures; that is a great power.’ Upon this bit 














of encouragement I began the process of rewriting, 
with the result that the book was published and still 
continues to sell steadily.” “Sweet and Twenty” 
was followed by “It Came to Pass” and “ Paula 
Ferris;” then for a short time Mrs. Sanborn wrote 
only short articles, until “The Revelation of Her- 
self,” which appeared in the Bookman serially, was 
published a year ago. ‘‘ Lynette and the Congress- 
man” is a love story, with a Southern flavor and a 
touch of political life. The scene is laid in Wash- 
ington, the hero is a Western congressman, and the 
heroine a girl of Virginia. Mrs. Sanborn is a deep 
and ardent lover of Washington, not for its surface 
life, so much as for the quality of its personality, 
which has developed out of its history. The opening 
sentences of “Lynette and the Congressman” were 
written one day in the senate gallery, when the busi- 
ness on the floor was not interesting enough to hold 
her attention. Mrs. Sanborn is a native of Man- 
chester, N. H., but at present resides in Boston. 


The Forum for October-December opens with 
Henry Litchfield West’s quarterly review of “Amer- 
ican Politics,” bearing specially upon the topics of 
proposed legislation affecting railroad rates, tariff 
revision and agitation toward the election of United 
States senators by direct vote of the people. A. 
Maurice Low devotes the major part of his paper on 
“ Foreign Affairs ” to a discussion of the peace treaty 
between Russia and Japan, and speculation as to its 
probable effects upon the mutual relations of the 
various world powers. “Finance” is comprehen- 
sively treated by Alexander D. Noyes, in an article 
whose subdivisions take up specifically the stock 
market, the grain and cotton crops, Equitable Assur- 
ance affairs, Russian and Japanese securities, and 
the gold output of the world. Karl Blind, the ven- 
erable German revolutionist, contributes a striking 
justification of the war spirit in men and nations, 
under the title of “An Unsatisfactory Apostle of 
Peace.” “Life Insurance Methods” are explained 
and compared in a timely paper by Louis Wind- 
muller. 


Little, Brown & Co. are bringing out this fall a 
series of books called Holiday Art Sets, which in- 
clude masterpieces of literature and choicely illus- 
trated works in sets of two volumes, handy in size 
and moderate in price, beautifully bound in cloth, 
gilt and neatly boxed. These two volume sets are 
especially desirable for Christmas, wedding and 
birthday gifts. The series comprises the following 
attractive titles: “The Poems of Dante Gabriel Ro- 
setti,” with sixteen full-page pictures reproduced in 
half-tone from famous paintings by the author; “ Fa- 
mous Actors and Actresses and Their Homes,” by 
Gustave Kobbe, with over seventy half-tone illustra- 
tions; “ Little Masterpieces,” by Alphonse Daudet, 
comprising “ Letters from My Mill” and “ Monday 
Tales,” with eight photogravure plates; “Old Co- 
lonial Scenes and Homes,” comprising “ Romance 
and Reality of the Puritan Coast” and “ The Pilgrim 
Shore,” with a colored frontispiece and nearly 200 
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full-page illustrations and vignettes, by Edmund ‘H. 
Garrett ; “ Ramona,” by Helen Hunt Jackson, with a 
portrait and sixteen full-page half-tone pictures and 
numerous chapter headings and tail-pieces by Henry 
Sandham; “Quo Vadis,” by Henryk Sienkiewicz, 
with photogravure frontispiece and twelve full-page 
pictures in half-tone; “Elizabethan and Victorian 
Songs,” illustrated with photogravure frontispieces, 
twelve full-page pictures and numerous vignettes and 





head and tail-pieces, by Edmund H. Garrett; and 
“French Painters and Painting,” by Philip Gilbert | 
Hamerton, comprising “Contemporary French | 
Painters ” and “ Painting in France after the Decline | 
of Classicism,” with thirty full-page photogravure 
plates. 


Prof. Richard Burton, formerly of the University 
of Minnesota, who read the manuscript of “The 
Ballingtons,” by Frances Squire, says: “It is a 
powerful study of modern social relations, a picture 
of married life that sets one thinking, while the story 
is of enthralling interest. The book may be best 
described as one of higher realism; it tells the truth 
with tragic directnéss, yet is so noble in aim and 
teaching that the effect on the reader is ennobling. 
The characterization is clear and profound, the hu- 
man sympathy noteworthy, and the novel is written 
in a style that announces another western writer of 
genuine distinction. The work as a whole is head 
and shoulders above the usual run of fiction, and I 
should not be surprised if it was one of the literary 
sensations of the year.” The author is a member 
of the faculty of the University of Minnesota. Lit- 
tle, Brown & Co., Boston, publishers of “‘ The Bal- 
lingtons,” announce that the advance sale has been 
large for the first novel by a new author. 


“Old Greek ” is the title given to an autobiograph- 
ical memoir of Dr. Edward North, for fifty-eight 
years professor of the Greek language and litera- 
ture at Hamilton College, that McClure-Phillips have 
just brought out. The author is S. N. D. North. 
The volume will have a special interest, not only 
for the alumni of Hamilton College, but also for all 
classical scholars, philologists and teachers, for it em- 
bodies the practical experience of one of the most 
successful and versatile of American college instruc- 
tors; and presents an unique picture of the best type 
of college professor in the days when the intimate 
personal contact of student and instructor was the 
most vitalizing influence of a college course. It 
consists chiefly of Dr. North’s own writings on many 
topics, and includes many of the lectures delivered 
by him to the Hamilton students. 


Mr. E. V. Lucas, who is one of the most delightful 
and inspiring of present-day English writers, tells in 
his book, “A Wanderer in Holland.” of the pleasures 
by the way, of the life of the people, and of the 
country’s art treasures. The volume, which is said 
to be bright and informing, will come presently from 
The Macmillan Company, with twenty illustrations in 
color by Herbert Marshall, and thirty-four reproduc- 
tions of old Dutch masters. 








“The Story of Edinburgh,” by Oliphant Smeaton, 
is the new issue in the Medieval Town Series (Mac- 
millan). It is based on the large and richly illus- 
trated octavo which Mr. Smeaton published last 
year; but it has been almost entirely rewritten, and 
contains a considerable amount of matter which was 
not in the larger work. There are forty illustrations 
by Herbert Railton and J. Ayton Symington 


Prof. G. H. Darwin’s striking inaugural address 
at the meeting of the British Association for the Ad- 
vancement of. Science, on “ Evolutionary Specula- 
tion,” was given in two parts, the first at Capetown, 
and the second at Johannesburg. It has attracted 
much attention in scientific circles. The first part 
is given entire in The Living Age for September 
twenty-third and the second in the number for Octo- 
ber fourteenth. 


Jack London was a fighter even at sixteen, and he 
formed an invaluable: recruit to the forces of the 
United States fish commission in San Francisco 
bay. “ Tales of the Fish Patrol,” his new book, 
which the Macmillan Company have just published, 
with illustrations by George Varian, relates the ad- 
ventures that befell him during the year or two of 
his service. That he had previously been one of 
the lawbreakers whose depredations he undertook to 
suppress did not make him any less valuable. 


The Macmillan Company announce a work enti- 
tled “ Sanitary and Applied Chemistry,” by Dr. E. H. 
S. Bailey, Ph. D., of the University of Kansas. The 
volume treats of chemistry as applied to every-day 
life, and is designed for students who already have 
an elementary knowledge of the subject. One of its 
most important features is the introduction of illus- 
trative experiments, which are-distributed through- 
out the text. About half the volume is devoted to 
the chemistry of foods. 


The remarkable building that Minnesota has re- 
cently erected in St. Paul for the new capitol of the 
State is the subject of a fully illustrated article .in 
the October number of the International Studio. 
Photographs are reproduced of the stately exterior 
in marble, including a full-page view of the beautiful 
dome and central pavillion, showing the work of the 
architect, Cass Gilbert, at its best. The mural and 
sculptural decorations are illustrated from photo- 
graphs of the lunettes by John La Farge, Henry O. 
Walker, Kenyon Cox and Elmer E. Garnsey; the 
mural paintings by Frank D. Millet and Douglas 
Volk which are reproduced in full-page and have for 
their subjects the “Signing of the Treaty of the 
Traverse des Sioux” and “The Discovery of the 
Falls of St. Anthony by Father Hennepin;” the 
Quadriga, by Daniel Chester French and Edward 
C. Potter, which has not before been reproduced, and 
the figures by Mr. French that decorate the attic 
story of the central pavillion. In this number is to 


bé found also a reproduction of the latest authorized 
portrait of President Roosevelt printed on a buff 
insert suitable for framing. This portrait is from 
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the etching by Sidney L. Smith, the well-known ar- | suspected of firing the fatal shot, he was commis- 
tist of Boston, whose previous etched portrait of | sioned by the Leslie’s Magazine to go to the heart of 
President Eliot, of Harvard University, is now/| the feud district and learn the truth concerning Ken- 
familiar throughout the country. This lifelike por-|tucky feuds and their causes. He went to Manches- 
trait of the president will doubtless gain a wide pop-| ter, Clay county, then a hot-bed of trouble, and with 
ularity. The print division of the Library of Con-| much difficulty procured what he sought. A few 
gress, which now contains a remarkably valuable | months later his article was printed. In June, 1902, 
collection, is the subject of an article by Miss Leila) his first book, “ The Love Story of Abner Stone,” 
Mechlin. Among the illustrations a full-page repro-| was published. He has written short stories and 
duction of the triumphal arch, designed by Albrecht | Verses for the magazines, and last fall had the good 
Durer in honor of Maxmilian I, and executed * fortune to share with two others the first prize of 
wood cut ten and one-half by nine feet, by Hierony- | $1,500 in the Black Cat’s story contest. A character- 
mous, is particularly interesting. Harriet Stanton | istic of Mr. Litsey’s stories of wild animals in “ The 
Blatch contributes an article on weaving in a West-| Race of the Swift,” is that although intensely inter- 
chester farmhouse. Among the color inserts this esting and exciting, they are kept strictly within the 
month are found a reproduction in colors df the! range of probability, and the motives of action, such 
painting by Ludwig Dettmann, entitled ““A Moon-|as hunger, rage and a mother’s instinctive care, are 
light Night,” two reproductions in color of water- all primary and elemental, such as may fairly be sup- 
color sketches by G. Kossiakoff, entitled ‘“The| posed to exist in animals. The descriptions of the 
Golden Chamber, Kremlin, Moscow,” and “ Interor| woods, of a bird’s flight, of a storm, of a drought 
of the Church of St. Nicholas, Yaroslay;” a tinted | and other phases of forest existence in “ The Race of 
reproduction of a pastel study by A.» Besnard; a the Swift” are vivid and graphic. An important 
reproduction in colors of the painting by George H. | feature of Mr. Litsey’s new book is the illustrations 
Smillie, N. A., entitled “In April;.” a reproduction} by Charles Livingston Bull, who excels in drawing 
in colors of a water-color by R. P. Bevan, entitled | animals. 

“A Roadside in Poland,” and a tinted reproduction | 

of the drawing by Yoshio Markino, of “The Clock | The latest authorized portrait of President Roose- 
Tower, Westminster.” A. S. Levetus contributed velt is the striking etching by Sidney L. Smith, the 
an article on ancient tables, and Henri Frantz| well-known etcher, of Boston, whose work in por- 
writes of the exhibition of Besnard’s work in Paris.|ttaiture has been most successful. One of his re- 
The recent Tempera exhibition. at the Carfax gallery cent plates was the portrait of President Eliot, of 
is the subject of an article by Aymer Vallance. | Harvard University, published last winter, that has 
since gained currency throughout the country. The 
portrait of President Roosevelt portrays the presi- 
dent’s vigorous fact in lifelike and characteristic 
expression. The eyes show the lids drawn some- 
what together with the direct intense gaze and the 
suggestion of a frown natural to the president. The 
portrait ig enclosed in a medallion with the heraldic 


Charles Ferris Gettemy’s “ The True Story of Paul | 
Revere,” to be published by Little, Brown & Co., in 
October, supplies an existing need for a well-consid- | 
ered and readable biography of Paul Revere within | 
the limits of a volume of moderate size. It gives not 
only the incidents in the life of a man in whom even | 





every school child is already interested, but throws 
light on certain minor events in local revolutionary 
history not generally familiar. The biography will 
be illustrated with twelve full-page plates. 


In “ Two in Italy,” Maud Howe (Mrs. John EI- 
liott), the author of “ Roma Beata ”— a pronounced 
holiday success last season and still a deservedly 
popular book—continues her delightful Italian 
studies and sketches. “ Two in Italy” is divided into 
three parts: I. From the Marina Grande to Anacrap. 
II. At the Inn of Paradise. III. A Diamond Lost 
and Found. The book will be handsomely illus- 
trated with six full-page illustrations from drawings 
by John Elliott. Little, Brown & Co. are the 
publishers. 


Edwin Carlile Litsey, the author of “ The Race of 
the Swift,” a new book of stories of wild animals in 
their haunts, published by Little, Brown & Co., Bos- 
ton, has lived all his life in his native State, Ken- 
tucky. In the summer of 1901, shortly after the 
deplorable incidents resulting in the assassination of 
Senator Goebel, in the famous Taylor-Goebel guber- 
natorial contest, and in which a mountaineer was 


| arms beneath and motto “Qui Plantavit Curabit.” 


| The likeness is one which is destined to be popular. 
| and is at the same time a fine example of portrait 
|art in etching. It has been reproduced with permis- 
sion of the publisher, Charles E. Goodspeed, of Bos- 
ton, in the International Studio for October, in 
which it is printed on a buff tinted insert suitable 
for framing. 


The complete novelette in the October Lippincott’s 
is “A Manila Madness.” Its author is Frederic Red- 
dale, whose earlier works, “The Other Man” and 
“A Transaction in Rubies,” have also been brought 
out by this magazine. His latest production is pri- 
marily a mystery story possessing an intense love- 
interest. The plot is hatched at Manila, but quickly 
shifts to New York city for the scene of its unrav- 
elling. Lippincott’s is happy to be able to present 
fiction by the Hon. John Hay. “The Blood Seed- 
ling” is a good story, well written, and rests not 
only upon the late author’s distinguished name, but 
upon the sympathetic treatment of a strong plot. 
In addition to the two longer stories there are eight 
shorter ones of clever variety. Maud Howe con- 
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tributes another delightful travel paper about “Ana- 
crap” and “One of the Seven Jewels,” which keeps 
the pace of the previous contribution. The verse of 
the month is plentiful and of excellent quality; and 
the bright department called “ Walnuts and Wine ” 
produces choicest speciments of autumn vintage. 


That Mr. Charles Major has written another 
novel will be the best kind of good news to the 
lovers of romance. “ Dorothy Vernon of. Haddon 
Hall” and “When Knighthood Was in Flower” 
established him before the reading public as one of 
the most charming and original writers of the his- 
torical novel. No more piquant, bewitching heroine 
has appeared for many a day in the pages of fiction 
than the small, brown-eyed maiden whose name 
gives title to Mr. Major’s forthcoming story, “ Yo- 
landa.” That she was a “maid of Burgundy” the 
sub-title informs us; and as to how the course of 
true love went with her, the world may soon know. 


The Arena for October, as usual, is a story num- 
ber. Especially interesting is the Hon. J. Warner 
Mills’ amazing and almost incredible history of the 
Denver water-works, which appears in his series on 
“The Economic Struggle in Colorado,” under the 
title of “The Pageant of the Throne Powers;” 
“The Conservation of Monopoly,” by Mr. John 
Moody, the author of “The Truth About the 
Trusts;” “The American Doctrine of Shipping 
Rights,” and the exceptionally fine story, “A Pas- 
toral of the Hills.” 

a Cen 


AMONG THE LATE DECISIONS. 


Authority to confess judgment contained in a 
power of attorney attached to a lease for any rent 
that may be due by the terms of the lease is held, 
in Weber v. Powers ([Ill.] 68 L. R. A. 610), not to 
extend to rent accruing when the lessee is holding 
over after the expiration of the lease. 


The right of a tenant to cut for firewood trees 
planted to meet some special purpose of the land- 
lord, or to cut trees growing in their native state, 
is denied in Anderson v. Cowan ([Iowa] 68 L. R. 
A. 641), unless they are such as are customarily 
cut down for that purpose. A note to this case 
collates the other authorities on right of tenant to 
cut wood for fires or fences. 


A bowling alley is held, in William v. Vincent 
({Kan.] 68 L. R. A. 634), not to be exempt from 
seizure and sale on execution as the tools or imple- 
ments of the keeper’s trade or business. 


Failure of the owner of a building to comply 
with an ordinance requiring fire-proof shutters on 
all brick buildings within the city limits is held, in 
Frontier Steam Laundry Co. v. Connolly ([Neb.] 
68 L. R. A. 425), not to be such negligenee as will 
render him ‘liable to persons whose goods were in 
his custody as bailee, and were destroyed by fire 
communicated to the building through the unpro- 
tected windows. 








The liability of a master for the negligence of his 
foreman in designating from among several com- 
petent employes a helper for another servant, merely 
because he was not as competent as one who might 
have been designated, and who was asked for to 
assist on the particular job, is denied in Hilton v. 
Fitchburg R. Co. ({N. H.] 68 L. R. A. 428). 


The right of plaintiff in a suit to enjoin the 
maintenance of a nuisance, and for damages, to have 
the questions as to the existence of the nuisance, 
and the amount of damages, tried by a jury, is de- 
clared in Chessman v. Hale ([Mont.] 68 L. R. A. 
410). 


A judgment against the principal on a promissory 
note ig held, in Nelson v. Webster ([Neb.] 68 L. R. 
A. 513), not to be extinguished by its payment by 
the surety, who takes an assignment thereof to him- 
self for the purpose of enforcing it against his prin- 
cipal, and the surety is held to be entitled to collect 
it by issue of execution against the principal. An 
extensive note to this case reviews all the other 
authorities on extinction of judgments against prin- 
cipal by sureties’ payment. 


In the absence of prohibitive charter provisions, 
a municipality is held, in Moorhead v. Murphy 
({Minn.] 68 L. R. A. 400), to have power to reim- 
burse a police officer for expenses and attorneys’ fees 
incurred in the defense of an action for false 
imprisonment. 


The practice, in case of an excessive verdict, of 
naming a sum for whieh judgment may be rendered 
at the option of one of the parties, is held, in Heim- 
lich v. Tabor ([Wis.] 68 L. R. A. 669), not to vio- 
late the rights of either party if grounded upon the 
proper basis. 


That no warranty that the article will be suitable 
for the intended use can be implied, is held, in 
Rollins Engine Co. v. Eastern Forge Co. ({N. H.] 
68 L. R. A. 441), where an express contract is made 
to forge a steel piston rod of specified dimensions, 
without stating that it is intended for any particular 
use. eel ge 

SIXTY WEEKS FOR $1.75. 


The new subscriber to THE Youtu’s CoMPANION 
for 1906 who at once sends the subscription price, 
$1.75, will receive free all the remaining issues of 
the paper for 1905. These issues will contain nearly 
50 complete stories, besides the opening chapters 
of Grace S. Richmond’s serial, “The Churchills’ 
Latch-String,” a sequel to her story of “ The Sec- 
ond Violin,” which appeared in the early weeks of 
this year. Madame Sembrich will contribute an 
article on “ Sovereigns I Have Sung To,” and 
there will be three stories by May Roberts Clark 
under the title, “ Tales of a Pawnee Hero.” 

These will give a foretaste of the good things 
in store for 1906, full illustrated Announcement of 
which will be sent to any address free with sample 
copies of the paper. 

New subscribers will also receive a gift of THE 
Companion’s “ Minuteman” Calendar for 1906, 


lithographed in twelve colors and gold. 
THE YOUTH’S COMPANION, 
Boston, Mass. 


144 Berkeley Street, 
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